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THE SUPERIOR COURT OF THE CITY OF NEW YORK (1855). 


LTHOUGH of only local jurisdiction, 
the Superior Court of the city of New 
York, established in 1828, is one of the 
most famous in this country; and its deci- 
sions, promulgated in a long series of reports, 
are of eminent authority in all the States, — 
especially upon questions of commercial law. 
A distinguished judge and legal author of the 
West has recently told the writer that, judged 
by their opinions, this court, when Oakley 
and Duer sat in it, was in his opinion the 
ablest ever known in this country. Benjamin 
D. Silliman says : “ They have by their deci- 
sions largely fixed commercial law with almost 
the force of statutory legislation.” Oakley 
and Duer were certainly legal giants. Of 
them, as well as of their associates, there is 
comparatively little in the form of biography 
or published reminiscences, and their fame 
is mainly traditional. 

Thomas J. Oakley was “a great mzsz prius 
lawyer and judge, independent of the books.” 
“His charge to the jury was like the sun, 
dispelling all clouds,” says Mr, Silliman. 
He argued the historic cause of Gibbons v. 
Ogden with Thomas Addis Emmett, against 
Webster and Wirt. He was Attorney- 
General, and served three terms. in Con- 
gress. In 1818,as member of the Assembly, 
he introduced the bill for founding the State 
Library. He seems to have had rugged, 
unadorned strength. He was very religious, 
and an insatiate novel-reader. A memorial 
of him is in 1 Robertson’s Reports. 


John Duer was born in Albany, served | 
two years in the United States army, and | 


studied law with Alexander Hamilton. He 
was mainly self-educated, and became a pro- 
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ficient scholar in Latin, French, and Italian. 
(He wrote the beautiful Latin epitaph on 
the monument of Thomas Addis Emmett, 
in St. Paul’s churchyard, New York.) He 
was one of the three revisers who prepared 
the New York Statutes of 1830. He was 
the author of a work on Marine Insurance. 
He was the reporter of his court. He pro- 
nounced a discourse on Kent before the bar 
of New York City. He was an earnest 
Churchman. Among his pall-bearers were 
Washington Irving and Gulian C. Verplanck ; 
and James T. Brady pronounced a eulogy on 
him, which is in the memorial in 6 Duer’s 
Reports. The charming orator said :— 


“Tt is true that his mind caught from the dis- 
cussion, which elicited sparks of flashing intelli- 
gence from the members of the bar, many a ray 
of party-colored light. In that respect the gem 
set within his soul suggested a close comparison 
to another jewel, highly prized among men. It 
could give back all the tints cast, but it remained 
still the diamond, — brilliant in its pure integrity, 
with its singleness of color and its capacity to 
diffuse more light than its face received.” 


Charles O’Conor said that he regarded 
Duer as the ablest jurist of his time in 
America. ‘“ Lofty, learned, and accom- 
plished,” says Mr. Silliman. Some inter- 
esting reminiscences of him may be found 
in William Allen Butler’s history of “ The 
Revision and the Revisers.” 

Murray Hoffman was the author of works 
on Chancery Practice, Provisional Remedies 
under the Code, Laws of the Protestant 
Episcopal Church in the United States; 
compiled a volume of Laws relating to the 
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City of New York, and issued a volume of 
Chancery Reports giving his decisions as 
Vice-Chancellor. He was a man of elegant 
scholarship, and a great authority in equity 
and ecclesiastical law. 

Joseph S. Bosworth served as police com- 
missioner after coming from the bench. 
Some notices of him may be found in 27 
Albany Law Journal, 462, and 30 id. 121. 
He edited ten volumes of the reports of his 
courts. He was at one time Chief-Justice. 
At a bar meeting on his death, William 
Allen Butler said : — 


“In Chief-Justice Oakley we admired his mas- 
sive intellect and native judicial instinct ; in Chief- 
Justice Duer, his ardent, impulsive love of justice, 
his large and various learning, his discursive but 
well-trained faculties ; while in Chief-Justice Bos- 
worth, what we specially admired, if I mistake not, 
was his acute, clear, and discriminating mind, 
aided by the natural vigor of his intellect, which 
gave him, if not a larger grasp of all the principles 
of the law, a firmer grasp of those which were 
required for constant application to the subjects 
of bis special inquiry, than belonged to other men. 
With him the judicial faculty was like a true, well- 
tempered blade, remarkable not so much for its 
polish as for the keenness of its edge and the 
sharpness of its point, — never wielded for mere dis- 
play, never turned aside in irrelevant contests, and 
always fairly and fearlessly used in the interest and 
service of justice. As a member of the junior bar, 
when Judge Bosworth came on the bench in 1851, 
and during his term of twelve years’ service, I was 
often before him ; and it was to me always most 
interesting and instructive to try causes in his 
court. He possessed qualities which, while per- 
haps not indispensable for a proper exercise of 
judicial authority, greatly enhance the pleasure and 
satisfaction of the practitioner. His imperturbabil- 


ity, his patience, his great sagacity, his quickness 
and dexterity, if { may so call it, in detecting 
and defeating technical, insufficient, or unwor- 
thy causes of action or defences, the ease with 





which he disposed of difficult questions of law, 
the clearness with which he presented questions 
of fact to the jury, the quiet humor which he was 
fond of exhibiting without in the least detracting 
from the dignity of his office, the absolute impar- 
tiality with which he held the scales of justice, — 
all these are traits which many of us can recall 
with special satisfaction. The calm serenity and 
even temper which distinguished him then were 
conspicuous in all his life, the later years of which 
were full of respect and honor; but it is to his 
judicial career that I chiefly recur, and to his 
judicial record, as made up in the volumes of 
Sandford and Duer, and the ten volumes of his 
own reports. It is a record of faithful, unwearied, 
and fruitful labor in the high and responsible office 
which he filled.” 


The picture of the court, given as a fron- 
tispiece to this number, is taken from a 
photograph kindly lent us by Messrs. Baker, 
Voorhis, & Co., the law-book publishers, of 
66 Nassau St., New York. The original 
is the rarest member of their extensive 
and highly interesting legal portrait-gal- 
lery. It is evident that it was no “ compo- 
sition” picture, but that.the judges all sat 
together for it, in their Sunday clothes. 
Another copy hangs in the State Law 
Library at Albany, and is the most attrac- 
tive picture in it. Groups of visitors stop 
before it every day; and their remarks, 
as overheard by the writer, are often very 
amusing. Brides giggle, and big men haw- 
haw at it. A pretty good judgment was 
passed on it by a man, evidently from the 
wild West, who said, “ Rum old duffers for 
looks, but I'll bet they knew a heap.” 
Judge Bosworth, however, was an eminently 
handsome man. They are all, we believe, 
beyond the criticisms of this world; and it 
is probable that their court will soon follow 
them, for there is a strong effort making to 
abolish it. 
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THE LEGAL SYSTEM OF OLD JAPAN. 


By Pror. Joun H. WIGMORE. 


I. 


N Puchta’s “Outline of the Science of" 
Right” occur the following passages : 


“The relationships of Rights are the relations 
of one man to another, and may be called legal 
relations. But the various human relationships do 
not enter, in their full extent, into the sphere of 
Right, because the legal notion of a person rests 
upon an abstraction and does not embrace the 
whole being of man. There must, therefore, oc- 
cur much modification and subtraction before we 
reach the special relations which alone are in- 
volved in the idea of a Right. Thus, suppose a 
man has arisen from a protracted illness, and in 
order to pay the bill of his physician, to provide 
for the urgent wants of his family, due to his re- 
cent incapacity, and to procure the means of be- 
ginning business again, he goes to a well-disposed 
neighbor, whom he has helped in former times, 
and obtains a loan at the usual rate. How much 
of all this must we not leave out in order to ascer- 
tain the purely jural relation between the parties ! 
Compare with this the case of the rich man who 
raises capital merely to add to his possessions by 
a new speculation, and consider the effort of ab- 
straction which is required in order to assimilate 
the resulting legal relations. And yet the legal 
relations in these two cases are identical.” 


For the Anglo-Saxon lawyer, accustomed 
as no other is to do homage to strict legal 
principle, as in and for itself the sammum 
bonum of law, and to regard legal justice as 
manifesting itself only in a science of unbend- 
ing rules, this quotation will indicate better 
than anything else, the vast gulf that is fixed 
between his own system and that which was 
indigenous to Japan. By making general- 
izations into hard-and-fast rules, by strictly 
eliminating in individual cases a variety of 
important moral considerations (much as 
certain English economfsts worked out their 
science with respect only to the wealth-ac- 
quiring motive), the Anglo-Saxons have suc- 





ceeded in creating a special type of justice. 
This tendency of theirs is so strong that 
English Equity, the one great effort to coun- 
teract it, has become in the end identical in 
these respects with the whole system. But 
there are peoples to whom this type of jus- 
tice is utterly alien. Even on the Continent 
this impersonalization (if we may so call it) 
of justice has never reached such an extreme. 
For example, the French Civil Code has a 
“délai de grace,” which the court may ac- 
cord to a debtor whose misfortunes render 
inequitable the immediate enforcement of a 
claim in its entirety (though even this has 
been abandoned in the new Italian Code), 

But it is in Japan that we may find the 
extreme antithesis to the Anglo-Saxon con- 
ception of justice. Whether there is or not 
any practical lesson for us in studying this 
opposite type, is a question which we need 
not here take up. However this may be, 
the chief characteristic of Japanese justice, 
as distinguished from our own, may be said 
to be this tendency to consider all the cir- 
cumstances of individual cases, to confide 
the relaxation of principles to judicial dis- 
cretion, to balance the benefits and disad- 
vantages of a given course, not for all time 
in a fixed rule, but anew in each instance, — 
in short, to make justice personal, not im- 
personal. It would not be fair to infer from 
this that the courts of old Japan could have 
been’ no better than the tents of an Arab 
Sheikh, where justice came roughly and 
speedily, and the good sense of the tribunal 
was the only measure of equity. On the 
contrary, there was in Japan a legal system, 
a body of clear and consistent rules, a col- 
lection of statutes and of binding prece- 
dents. But whether it be or not a mere 
mark of primitive legal development, there 
was always the disposition to take, as Puchta 
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l 
puts it, “the whole being of man” into con- | 
sideration, to arrange a given dispute in the | 
most expedient way, to sacrifice legal prin- 
ciple to present expediency. This is the 
first notable characteristic. 

The second is that Japanese justice was 
essentially feudal in its spirit. At every 
step this quality shows itself. Chiefly affected 
by it, of course, was the criminal law. The 
common people necessarily came in for a 
meagre amount of respect in the feudal pol- 
ity, except as wealth-producing instruments, 
on whose effectiveness the subsistence of 
the military class depended. They were re- 
stricted and punished with a severity char- 
acteristic of feudalism everywhere. The 
features of their status, and the kinds of 
punishments were not substantially different 
from those of European nations at similar 
stages of social development. On the civil 
side the result of feudalism was that the 
dispensing of justice between disputants 
appeared as a boon from the lord to his sup- 
pliant subjects. The first duty of the faith- 
ful commoner was not to disturb his lord’s 
peace and waste his own time by becoming 
involved in a dispute. A litigious commu- 
nity was the worst of evils. An obstinate 
plaintiff, even with a just cause, might fare in 
the end not much better than the defendant. 
A good example of this, in high life, was 
the dispute over the succession to the fief of 
Echigo. The incumbent daimyo, Mitsu- 
maye, was childless, and one of the two sen- 
eschals intrigued with the lord’s brother, 
Nogayashi, to have the son of the latter 
adopted as heir to the title and the fief; 
while the other seneschal used his efforts 
against this step, and to gain his purpose 
brought the matter to the attention of the 
Shogun. The latter looked upon the inabil- 
ity to come to an agreement as seditious and 
dangerous in its tendencies, especially in a 
quarter where only the example of peace 
and smoothness should be set ; and the de- 
cision was that the datmyo and his brother 
should be exiled, with the complaining sene- 
schal, while the other intriguer was to be 





put to death and the fief confiscated. No 
doubt a jealousy of the power of this large 
fief was one of the elements in this particu- 
lar decision. 

The spirit of feudalism entered largely 
also into procedure. There was a great deal 
of learning as to summons, writs, and ap- 
pearances ; and in these matters the military 
gentry (and the priesthood shared these pri- 
vileges in part) were exempted from some of 
the ordinary requirements. The commoners 
were to assume the most abject attitudes in 
the august presence of the judge. I have 
been told that one of the reasons why the 
mercantile classes resorted little to the 
courts in their disputes was the necessity 
of humiliating themselves so deeply in their 
quest for justice, — of crawling, for instance, 
on hands and knees from the door of the 
court to the judgment-room. This is some- 
what overdrawn, however, and was probably 
true only of the haughtier merchant-princes 
or money-lenders, who could have bought 
out a daimyo, had their birth permitted 
them, and could not bring themselves to 
cringe to men in petty authority. Another 
consequence of the same spirit was the dis- 
couragement of appeals. Appeals there 
were, to be sure; but the generally indis- 
pensable ground was that of corruption, 
prejudice, or delay on the part of the infe- 
rior judge ; and it must be confessed that 
such appeals were dangerous for the poor 
peasant, for it went hard with him if he did 
not make out a clear case against the ob- 
noxious judge, and the many difficulties of 
accomplishing this rendered such appeals 
infrequent. 

These being two of the noticeable features 
of Japanese justice, it must be remembered 
that none the less was there a real legal sys- 
tem in existence, similar in form and history 
to that wrought out by the Anglo-Saxon. I 
mean by this a body of legal notions, estab- 
lishing relationships of right under given 
circumstances, and applied in systematic 
fashion by political authorities to disputes 
brought before the tribunals. These notions 
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were to be found, partly in statutes, partly 
in local custom, and partly in the precedents 
and practice of the courts. In the latter 
realm the development of these ideas by 
reasoning from analogy played as clear, if 
not as important a part as in Anglo-Saxon 
jurisprudence. It was, in Japan, the judges 
themselves who accomplished this develop- 
ment, not, as in some nations, an order of 
jurisconsults or of religious advisers. The 
precedents were not all in the shape of de- 
cisions directly rendered in controversies. 
There were, first, the general precedents es- 
tablished by the Supreme Tribunal (Ayojo- 
sho), in council assembled. The decision, 
however, usually took the shape of a vote 
upon a proposition submitted by a single 
judge, who was in doubt and had no prece- 
dent to guide him, or wished to change 
an existing rule; for the chief members 
were magistrates already exercising an im- 
portant original jurisdiction of their own. 
Secondly, judges of equal rank but separate 
jurisdiction often consulted one another on 
knotty cases, and agreed thereafter to follow 
a certain rule mutually decided on. Thirdly, 
a daimyo from a distant fief (having inde- 
pendent judicial powers) sometimes con- 
sulted one of the chief judges of the Central 
Government, the Shogunate. Fourthly, the 
Supreme Tribunal often passed resolutions 
asking the approval of the Council of State 
(the controlling ministry who exercised the 
virtual power in the Shogun’s name) for 
certain rules, deemed to be of special im- 
portance, this approval usually following as 
a matter of course. Finally, there were 
sundry minor ways in which precedents 
were added, and legal ideas expanded. The 
Council of State sometimes consulted the 
Supreme Tribunal on a point of law; and, 
what is*still more interesting, a merchant 
was frequently asked to advise the tribunal 
as to the bearing of a commercial custom. 
I have said that appeals were discouraged. 
But these consultations of one judge with 
another, or of the Supreme Tribunal with 
one of its members, practically took the 








place which appeals occupy with us; for 
where any really doubtful question arose, a 
judge was ready enough to seek advice or 
put the responsibility of decision upon his 
superiors. 

On the whole, then, while it is sometimes 
difficult to define the exact line at which the 
system of justice in a people ceases to de- 
serve the name of jurisprudence, and is to 
be esteemed as merely customary or arbi- 
trary, there can be no doubt that Japan 
under the old régime belonged to the higher 
category. Whether its national system, freed 
from the bond of feudalism, would have 
shown a capacity for development equal to 
some in the West, is an attractive question. 
But the logic of events has established West- 
ern laws here too firmly to allow us to ex- 
pect ever to see an historical solution of it ; 
and our present lack of knowledge makes it 
impossible as yet to hazard an opinion upon 
what might have been. 

From this attempt to sketch some chief 
features of indigenous Japanese justice, I 
pass to a few details, concerning the judges, 
courts, and legal methods in general. 

The administration of justice was not con- 
fided to a separate governmental department 
(a characteristic of which European States 
still show strong traces), and an enumera- 
tion of the grades of administrative officials 
would include most of the judicial ones also. 
It must be noted, too, that we have to deal 
in reality with a number of petty States, not 
merely a single judicial system. Feudalism 
kept the country divided under a number of 
powerful nobles ; and although these were 
not politically independent of the Shogun, 
the Viceroy of the Emperor at Yedo, the 
Shogun was theoretically only primus inter 
pares as regarded every matter on which he 
did not choose to legislate in the name of 
the Emperor, and thus the judicial functions 
of the powerful dazmyo not friendly to the 
Shogun (as well indeed as of some others) 
were exercised for the most part quite inde- 
pendently. In many matters of inheritance 
and marriage in’ noble families, political 
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reasons had induced the Shogun to legis- 
late, and, as we shall see, the Supreme 
Tribunal of the Shogunate took cognizance 
of disputes between different federal lords 
and between vassals owing diverse alle- 
giance. But in ordinary civil and criminal 
matters there was a practical independence 
varying in degree according to the influence 
of the fief. The immediate possessions of 
the Tokugawa family (in whose line the 
Shogunate power descended after 1603) em- 
braced a little less than one third of the 
national territory ; but, as Herr Rudorff has 
suggested, the indirect influence of their 
legislation and judiciary must have been 
great, and one may say, speaking roughly, 
that Tokugawa jurisprudence was valid as 
a type, for at least one half the country.! 
The first Tokugawa Shogun, Iyeyasu 
(1603-1616), and his grandson Iyemitsu 
(1632-1652) occupy, with reference to the 
political and legal unification of the country, 
a position similar to that of William I. and 
Henry II. in England. But they were never 
able to achieve the results which the Eng- 
lish monarchs produced, and this lack of 
thorough union was the most important in- 
fluence in keeping the feudal spirit every- 
where alive. The materials for the study of 
legal development in the various fiefs still 
lie hidden in the storehouses of the noble 
families ; and some slight acquaintance with 
the Tokugawa system is all that is at present 
attainable. We may be sure, however, that 
in this portion of the empire Japanese juris- 
prudence reached its highest development. 


1 Herr Rudorff, in his essay on “ Rechtspflege unter den 
Tokugawa ” ( Mittheilungen d. Deutschen Gesells. Osta- 
siens, 1838), thinks that this influence penetrated with more 
or less effect to all parts of the country, his chief reasons 
being the similarity of administrative arrangements in the 
Shogunate dominions and some Western fiefs, and a sup- 
posed incorporation of the general legal ideas of the nation 
in certain Tokugawa codifications. As to the former, it 
is more probable that the Western fiefs, being the older, 
furnished models to the Tokugawas ; as to the latter, it is 
certain, from the evidence of collections of customs and 
precedents, of which Herr Rudorff was probably not aware, 
that the codification in question represented only the Toku- 
gawa jurisprudence. 











After 1650 the Tokugawa Shoguns were 
for the most part fainéants, and the real 
power lay with the Council of State 
(Goroju), the Shogun’s advisers. Decrees, 
ordinances, and regulations emanated from 
this source, and reference was often made 
to the Council on judicial matters. But 
practically the highest judicial tribunal 
was the Chamber of Decisions (Hyojosho), 
finally constituted about 1634. The work- 
ing members of this Supreme Tribunal 
were the Town Magistrate of Yedo, the 
Temple Magistrate, and the Magistrate of 
Treasury Lawsuits. Each of these in his 
capacity as a magistrate of original jurisdic- 
tion, dealt with special classes of litigation, 
—the Town Magistrate with suits involving 
merchants: of Yedo (practically all Yedo 
commoners); the Temple Magistrate, with 
all questions involving the priesthood, 
chiefly disputes over temple-lands ; and the 
other magistrate, with all important contro- 
versies over taxes, etc., as well as with dif- 
ficult cases reported for decision from the 
provincial officials, whose duties were pri- 
marily fiscal. But at stated times the ses- 
sions of this court were attended by one of 
the Council of State, and on other occasions 
by one of the Censors, rather by way of in- 
spection than as a sharer in the proceedings. 
The Shogun himself twice a year appeared 
at the session. The regular sessions occurred 
thrice a month, — on the second, twelfth, 
and twenty-second days, with continuances, 
when necessary. Besides the appellate juris- 
diction, already mentioned, in case of cor- 
rupt decisions or delayed justice, the 
Supreme Tribune had original jurisdiction 
in disputes between subjects of different 
fiefs, between a subject of an ordinary fief 
and a subject of the Tokugawa dominions, 
between Tokugawa subjects belonging to 
different magisterial jurisdictions, between 
different daimyo, and in cases of treason 
or of crimes by high officials. But the 
lines were not strictly drawn, and this 
enumeration is only substantially correct. 
So far as concerns the development of the 








YUM 








XUM 


The Legal System of Old Fapan. | 407 





law, the most important organs were this 
Supreme Chamber, the Three Magistrates 
( Sambugyo, their usual designation), and the 
Town Magistrates of a few other chief cities, 
such as Osaka, Kyoto, Nagasaki, Nara, and 
Sakai. When the treasures of recorded mate- 
rial, now stored away in these places, are 
brought to view, and the case-books of the 
various Tokugawa magistracies as well as of 
the officials in the independent fiefs are 
properly studied, we shall know something 
complete and accurate in regard to the 
growth and conditions of law ; but as yet 
only the outline is distinct. 

Out in the country districts all lawsuits 
came before the reeve, or general adminis- 
trative officer (datkwan, koribugyo, etc. ; 
there were various titles). One of these 
was set over each district, the area being 
fixed by custom and convenience; it might 
contain from fifty to one hundred villages. 
But at this point we begin to lose sight 
of anything like systematic jurisprudence. 
Justice becomes an administrative rather 
than a judicial matter. The part which pre- 
cedent'and rule play in settling controversies 
becomes less and less ; and the part of com- 
promise and conciliation increases. When 
finally the initial stage of a dispute is 
reached, we find that the surroundings have 
quite changed. Justice is attained not so 
much by the aid of the law as by mutual 
consent. Customs there are, and definite 
ones ; but they are always applied through 
arbitration and concession. This feature of 
the jural life of the nation is not without its 
parallel among other Oriental peoples ; but 
I fancy that it is here peculiarly pronounced, 
and it is worth dwelling upon. I have 
spoken of the marked disposition to make 
justice personal, to let many external con- 
siderations enter into the settlement of a 
controversy. The exigencies of mercantile 
life in towns reduced this disposition to a 
minimum; but it attained its greatest in- 
fluence in the country. But, joined with 
this, perhaps even more powerful and deeper- 
rooted in the character of the people, was 





the tendency to conciliation, to make every- 
thing smooth, — a tendency which is still, I 
think, the best key to much of the Japanese 
character. Not to attempt too much refine- 
ment of analysis, it may perhaps be laid 
down that a chief quality of that character is 
not so much a predominance of the emo- 
tional nature as the comparative weakness 
of the will. A consequent disinclination to 
act, a desire to avoid obstacles, to make 
things as easy as possible, explain many 
traits. The fierce determination to do, 
which Anglo-Saxons know so well, is want- 
ing. The leisurely way of carrying out an 
undertaking, the shrinking from physical 
violence, — these seem to point back to the 
quality I have named. The perfection to 
which the art of politeness has been devel- 
oped, the opprobrium which rests upon 
loud, violent, rough, uncouth, agitated be- 
havior, is equally suggestive, and flows from 
a worship of tranquillity and smoothness in 
social intercourse. The commonest coolie 
is more courteous to the friend who passes 
him on the street than is the prosperous 
American merchant. In numberless ways a 
Japanese will put up with annoyance and 


‘even positive abuse of his rights, without 


thinking it worth while to do more than 
politely protest. Imagine the exact con- 
trary of the spirit inculcated by Prof. von 
Ihering in his “Struggle for Rights,” and 
you will understand the Japanese spirit. 
Even the disregard of truth is in Japan, if 
my readers will believe me, nothing but 
politeness and the dislike to offend carried 
to an extreme. Many of us can testify to 
promises made with full knowledge of in- 
ability to perform, to fibs told where the 
truth would have done no real harm, and to 
other incidents equally annoying and equally 
contrary to our ideas of good faith. The 
simple explanation is that rather than say to 
your face what he knows will be unpleasant, 
your Japanese friend has stated or promised 
what he thinks you would like to hear. 
This thought is perhaps not consciously 
present; but heredity and tradition have 
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made .such a course instinctive with him. 
After one has discerned by experience, it is 
easy to make allowance for this disposition, 
and between persons to the manner born it 
causes no more inconvenience than does our 
conventional “not at home.” Ido not for 
a moment say that the incidents I have re- 
ferred to are of every-day occurrence in 
Japan. I suggest merely that the spirit of 
regard for the feelings of another which 
prompts us to say “not at home” to an ac- 
quaintance, rather than announce that we 
are at home but (impliedly) do not care 
enough for him to see him, is much more 
powerful in Japan than with us, and re- 
ceives a more frequent practical application. 
It is probable that a Japanese would seldom 
be deceived in such cases, just as in our own 
cities the conventional “not at home” de- 
ceives no one. Another characteristic, 
kindred to all these, is the general peace- 
ableness and happiness of society in Japan. 
One can see in New York in one night such 
exhibitions of violence, brawling, and aban- 
doned lawlessness as one would not see in 
an entire year in Tokyo. Poverty and want 
are nowhere accompanied by such tran- 
quillity and sobriety as in Japan. These are 
all more or less direct manifestations of a 
deep-seated opposition to whatever implies 
clash, clatter, shock, roughness, strain, in 
any shape, and an inclination to make 
everything quiet, smooth, easy, harmonious. 
In short, the Japanese are confirmed qui- 
etists. If I have seemed to digress in 
illustrating this, it is because this quality 
in one of its manifestations had so great 
an influence on the administration of 
justice. 

The result, then, was a universal resort to 
arbitration and compromise as a primary 
means of settling disputes. It was, and to 
a great extent still is, an ingrained principle 
of the Japanese social system that every 
dispute should, if by any means possible, be 
smoothed out by resort to private or public 
arbitration. The machinery of local govern- 
ment, under the old régime, was employed 





for this purpose, if friendly mediation failed ; 
but no efforts were to be spared to settle the 
matter in this way, and in practice the vast 
majority of disputes were so disposed of. It 
is true that the interests of the feudal 
aristocracy in preventing turbulence and open 
quarrels among the common people led them 
to foster the disposition to arbitrate, and 
such procedure was enjoined by law. But 
the legislation was only cumulative in its 
effect, and was probably intended to stem a 
tendency perhaps in towns to break away 
from the old customs. The consequence 
was that even where a lawsuit ultimately 
resulted, a long stage of negotiation had 
invariably preceded, and it was (in the rural 
regions) only an irreconcilable difference 
that ever reached the seat of judgment in 
Yedo. 

The principle of arbitration resulted thus. 
In case of a disagreement between members 
of a kumi, the five heads of families met and 
endeavored to settle the matter. All minor 
difficulties were usually ended in this way. 
A time was appointed for the meeting ; food 
and wine were set out; and there was mod- 
erate eating and drinking, just as at a din- 
ner-party. This, they thought, tended to 
promote good feeling and to make a settle- 
ment easier; for everybody knows, they 
said, that a friendly spirit is more likely to 
exist under such circumstances. Even 
family difficulties were sometimes settled in 
this way. Thus, if a man abused his wife, 
she might fly to one of the neighbors for 
protection, and, when the husband came to 
demand her, the heads of families in the 
kumi would meet and consult over the case. 
If a settlement failed, or a man repeated his 
offence frequently, he might be complained 
of to the next in authority, the chief of com- 
panies; or else the neighbors might take 
matters into their own hands and break off 
intercourse with him, refusing to recognize 


1 Every town and village was divided into umi, or 
companies of five neighbors, the members of which, some- 
what as in the Saxon frankpledge or frithborg, were mutu- 
ally responsible for each other’s conduct. 
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him socially. This usually brought him to 
terms. An appeal to the higher authorities 
was, as a rule, the practice in the larger 
towns and cities only, where the family unity 
was somewhat weakened, and not in the 
villages, where there was a great dislike to 
seeking outside coercion, and where few 
private disagreements went beyond the fam- 
ily or the kumz. 

A case which could not be settled in this 
way was regarded as a disreputable one, or 
as indicating that the person seeking the 
courts wished to get some advantage by 
tricks. In arranging for a marriage partner 
for son or daughter, such families as were in 
the habit of using this means of redress 
were studiously avoided. It was a well- 
known fact that in those districts where the 
people were fond of resorting to the courts 
they were generally poor in consequence. 
The time spent and the money lost reduced 
the community to poverty. If even the 
company-chief could not settle the matter, it 
was laid before the higher officers, the elder 
and the headman. In fact, the chief village 
officers might almost be said to form a board 
of arbitration for the settlement of appeals ; 
for in. deciding the case, the headman re- 
ceived the suggestions of the other officers. 
It was discreditable for a headman not to be 
able to adjust a case satisfactorily, and he 
made all possible efforts to do so. In spe- 
cially difficult matters he might ask the 
assistance of a neighboring headman. Ifthe 
headman was unable to settle a case, it was 
laid before the reeve, who however almost 
invariably first sent it back, with the injunc- 
tion to settle it by arbitration, putting it this 
time in the hands of some neighboring 
headman, preferably one of high reputation 
for probity and capacity. When a case 
finally came before the reeve for decision, it 
passed from the region of arbitration, and 
became a law-suit. From the reeve it might 
pass to the higher officials at Yedo. But 
even when the case finally came to the 
reeve’s court, it was not treated in the 
strictly legal style familiar to us. The spirit 
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of Japanese justice, as I have said, dictated 
a broader consideration of the relations of 
the parties. What the judge aimed at was 
general equity in each case. There was, of 
course, an important foundation of custom- 
ary law and of statutes from which all parties 
thought as little of departing as we do 
from the Constitution; but these rules were 
applied to individual cases with an elasticity 
depending upon the circumstances. <A few 
selections of actual cases will give a better 
idea of the course of justice than any 
number of generalizations. The following 
quotations are from public records, perhaps 
fifty years old, belonging to a village some 
eighty miles from Tokyo, and were lent 
to me from the family-chest of an old 
farmer. The entries relate to all the events 
of general local moment, and incidentally 
record the rise and issue of controversies 
between the villagers. The first document 
explains itself. 


[1] Bond offered to Haikichi and Tsubei. 


My son Sutegoro, on the occasion of a festival 
at the Zoko temple on the 28th of last month, 
wounded you and your son Tsubei in a quarrel. 
We are distressed at hearing that you are to take 
the matter into court, for my son’s punishment 
would doubtless be severe. We asked Wahei, 
representative of the farmers of this village, and 
Tomiyemon, of Hatta village, to mediate and to 
ask your pardon. We are grateful to you for have 
ing extended it, and now promise not to suffer the 
said son Sutegoro to live in this village hereafter. 
He has already fled the village, dreading the con- 
sequences of his conduct ; but if he ever is found 
again within the village, he shall be treated accord- 
ing to your pleasure: we shall offer no objection 
to whatever you may do. We offer this document 
of apology, sealed by the chief of the company 
and by the mediator. 


Tempo, 11th yr., 8th mo., 3d day (1841). 


FARMER YOBEI, 7he parent. 

FARMER SvujIBEl, His relative. 
FARMER ISoBEI, Chief of company. 
WauHEI, Mediator. 

TomMIvEMON, VWediator, Chief Farmer. 
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The next tale is a longer one: — 


{-2] Petition to Shinomoto Hikojiro, Reeve of 
Koma Shire. : 


The undersigned respectfully 
follows : — 


Uhei, farmer of this village, has laid the follow- 
ing matter before us. A certain Cho, the daughter 
of Jirozayemon, farmer in Kiwara village, was a 
farm-servant in the family of Asayemon, a fellow- 
villager, during the past year. On the 2d of this 
month this woman Cho, accompanied by her 
father, by Yazayemon, farmer of that village, and 
by Tomoyemon, farmer of this village, came to my 
house, and made the claim that my son Umakichi 
should marry her, inasmuch as their previous rela- 
tions had made it honorable for him to do so. I 
asked my son if her assertions were true, but he 
denied it. I told them of my son’s denial, and 
requested these persons to leave the house imme- 
diately. But they did not do so; and in my 
opinion their object was merely to extort money 
from me by false assertions. On the 4th of this 
month these persons came again, and threatened 
me with violence if I did not yield to their de- 
mands; but the neighbors intervened, and per- 
suaded them to depart. On the 5th they came 
again. This time I went with the woman Cho to 
an inner room, and questioned her sharply, and 
was convinced that the demand was a trumped-up 
one. . We are watching Cho day and night with 
four men ; for, being a woman, she is more likely 
to trick us. But all this is very annoying, and I 
am obliged to beg you to summon these persons 
and order them to desist. My perturbation of 
mind incapacitates me from performing my duties 
as a farmer. I therefore make this respectful re- 
quest. If you grant it, I shall be forever grateful. 

Tempo, roth yr. 2d mo. (1840). 

FARMER UHEI, Complainant. 


Warrantor, ASAYEMON, Headman of Village. 
Countersigned, Icu1kAwa, Under-reeve of Shire. 


represents as 


[3] Petition for Dismissing a Case. 


In the matter of Cho, already reported, we beg 
to file the following petition for dismissing the 
case : — 


Cho, daughter of Jirozayemon, farmer of Kiwara 
village, asserted certain illicit relations with Uma- 
kichi, the son of Uhei, in this village ; and a ‘de- 
mand was made upon Uhei, who reported the 





matter to your office, and you began to investigate 
the case. But the affair turns out not to be an 
important one, and the whole matter has arisen 
from some foolish statements made by the woman 
Cho. She has returned to her home, and all the 
parties are now satisfied with the result. This 
settlement has been brought about through your 
influence, and we are very grateful. We beg there- 
fore that you will shut your eyes to the case, and 
not give it any further consideration. 
Tempo, roth yr., 2d mo. (1840). 


ICHIKAWA, Under-reeve. 

FARMER UHEI, Complainant. 
HEADMAN ASAYEMON, Warrantor. 
FARMER JIROZAYEMON, Defendant. 
FARMER HICHIBEI, A’Zs relative. 
FARMER MASABEI, Hs company-chief. 
HEADMAN SHIROZAYEMON, Warrantor. 


SHINOMOTO HIKojIRO, Reeve of 


Approved : 
Koma Shire. 


The next case exemplifies the principle of 
customary law that where a tenant or occu- 
pant had continued in uninterrupted posses- 
sion of a plot of land for a number of years 
(varying in different regions), his tenancy 
became perpetual, so long as his rent was 
duly paid (nearly the emphyteusis of Roman 
Law). 


[4] Deed of Settlement as required by the Court. 


A few years ago a dispute arose in regard to 
the possession of a piece of land in Gokurakuji 
village, producing fifteen bales of unhulled rice, 
the complainant being Sakurabayashi Samayemon, 
patron of the Ubata (Shinto) Temple, in Miyawara 
village, and the defendants being Gartei, chief 
priest of Anraku (Buddhist) Temple, and Kinrei 
of Zoko (Buddhist) Temple, in Gokurakuji village. 
This complaint was first brought before Sasaki 
Michitaro, Esquire, the late reeve, and the defen- 
dant filed his answer; but the case was afterwards 
transferred to Morita Okataro, Esquire, the present 
reeve, and the investigation has been going on. 
In the mean time the persons mentioned below 
have mediated between the parties, and have 
brought about the following settlement, which we 
hereby communicate to the court : — 

The statement of the complainant was that the 
Shimmei Shinto-temple of Gokurakuji village was 
from time immemorial an appurtenance of Ubata 
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Temple, in Kiwara village, and under the patron- 
age of the complainant’s family.!_ Now, one of the 
plots, 120 feet by 192 feet, which belonged to this 
estate, was inundated in Horeki Period (1751- 
1764), in the lifetime of the complainant’s grand- 
father, and became waste. When the complainant 
succeeded to the office of patron, he thought the 
land ought to be by that time reclaimable, and he 
inquired about it of the officers of Gokurakuji village, 
in which it lay. The latter evaded the inquiry, 
though it was often repeated ; and the complainant 
began to suspect that the fand had long ago been 
reclaimed by the villagers, and was being cultivated 
by them. He discovered, on searching further, 
that this was true ; and that the plot had been di- 
vided into three parts, one going to Anraku Tem- 
ple, a second to Zoko Temple,’ and a third to the 
maintenance of the Jizo shrine. The complainant, 
therefore, prayed for an investigation by the court. 

The defendant’s answer was as follows: It is 
true that there is a plot of land cultivated as above, 
and not included in the taxable land of Gokurakuji 
village. But this plot was from Shotoku Period 
(1097-1099) to Kyoho Period (1716-1736) in 
the possession of Auraku Temple, having been re- 
ceived from the village to support the temple. The 
chief priest, Honko, eleven generations ago, on re- 
tiring from office, received one portion as a settle- 
ment upon him forever; but he removed to join 
the Zoko Temple, and gave his land to the latter, 
first apportioning a piece to the Jizo shrine. The 
latter part was under the charge of the village it- 
self. We were on the point of asking to have this 
land assessed, when the great inundation came, and 
it is only very recently that we have been able to 
cultivate it at all; in fact, it is still mostly meadow. 

Such was the controversy. Two of the reeve’s 
agents visited the spot, and examined the deeds of- 
fered by both parties, and, after long investigation, 
concluded that the land in question must have 
been identical with the plot belonging to the Shim- 
mei Temple. But as it has so long been cultivated 
by the defendants, it must be regarded as in their 
permanent tenancy. The product of the plot 


1 The exact relation of a annushi, or chief priest of a 
Shinto temple, to the living, is not clear; but the estate 
of such a person was a sort of advowson in a particular 
family, with right of presentation to members of that 
family. 

2 In many instances the parishioners cultivated the land 
belonging to their temple as a contribution towards its 
support. 





should be divided as follows: Landlord, 5 bales ; 
tenant, 5 bales; taxes, 5 bales. This arrangement 
has been agreed to, and we beg to thank the court 
for its kindness. To prevent future disputes, we 
have executed this deed of settlement. 
Kayei, 5th yr (1853), 9th mo. r2th d 
Complainant. 
SAKURABAYASHI SAMAYEMON, Chief priest of 
Ubato Temple, Miyawara village. 
Defendants. 
GANTEI, Chief priest of Auraku Temple, Gokura- 
kuji village. 
KinREI, Purveying priest of Zoko Temple. (By 
his agent, Gantei.) 
YEISUKE, Farmer, representing the parishioners of 
Auraku Temple. 
YOSHISABURA, Farmer, representing Zoko Temple. 
ASAYEMON, Headman of Gokurakuji village. 
TADAHICHI, TAROBEI, Chief farmers of the same 
village. 
SAJIBEI, ISOBEI, representing the small farmers of 
the same village. 
Mediators. 
HocuHIYEMON, Headman of Futsuka village. 
KANZAYEMON, Chief farmer ‘of Otoguro. village. 
(By an agent, as he was sick ) 
Addressed to 
MorITA OKATARO, feeve. 


[5] Supplementary Document. 


The above settlement having been reached by © 
negotiation of the parties, while the inquiry was in 
progress by the court, has been accepted by order 
of Honda, Lord of the Province, and becomes 
valid. But censure has been passed upon Ganeti, 
one of the defendants, because, while the inquiry 
was pending he violated the law by thrusting peti- 
tions into the sedan-chair of one of the Council of 
State, as he passed, and of other high officers. 
We acknowledge the unlawfulness of his conduct, 
and accept the reprimand. (Signed as before.) 


The last passage calls to mind some of the 
informal ways in which disputants sometimes 
sought justice. The thrusting of a petition 
into the chair of the lord of the province as 
he passed, was a favorite plan, — if such an 
epithet can be used of a procedure which was 
strictly forbidden, and was only resorted to 
in desperation. The pathetic tale of Sakura 
Sogoro, which Mitford has made famous, 
hangs upon an incident of this sort. 
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GENESIS OF LEGAL JOKES. 


By Irvinc BROWNE. 


i? was an ancient legal wag, 
To whom approached a youth, 
Attracted by his bulging bag 
And air of modest truth. 


Quoth he, “I’m on the ‘Sunday Sun,’ 
In charge of legal news, 

And now and then a little fun 
Our readers won’t refuse. 


“Some good, fresh stories, if you please, 
About the legal giants, 
Their ways, their wit, their heavy fees, 
Their selling out their clients.” 


That wicked ancient then began, 
With epitaphs and jokes 

Far back as human memory ran 
To stuff newspaper folks. 


To chestnuts from the centuries back 
Too far for youthful view, 

He tacked the names of Jere Black 
And Chauncey M. Depew. 


Jo Miller and Sir Matthew Hale 
‘ Provided epitaph 
And jests to make the moderns rail, 
And shallow fools to laugh. 


To Marshall, Webster, Lincoln, Choate, 
He fastens mouldy lies, 

And what his memory fails to note 
Invention shrewd supplies. 
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He seems a very monstrous fable 
To history to prefer; 

On fighting lawyers to be able 
To stick some chestnut-Burr. 


That youth wore several pencils out, 
And filled a bulky book; 

He swallowed all without a doubt, 
And with a gosling look. 


Two columns in the “Sun,” or more, 
Fruit of this plot to vex, he 
Prepared to cause the world to roar, 


And fall in apoplexy. 


” 
! 





“He'll lose his place, that greenhorn 
So thought that legal fraud; 
“Was ever anything so rank?” 
He smiled both long and loud. 


On Friday next again they met, — 
The ancient and the bore, — 
“They liked that lot first-rate; please let 
Me have a column more!” 


That lawyer straightway tumbled down ; 
His end was sudden, very, 

And sad, because that foolish clown 
Wrote his obituary! 
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SKETCHES FROM THE PARLIAMENT HOUSE. 


IV. 


LORD YOUNG. 


By A. Woop RENTON. 


ITHOUT possessing either the culture 

of the late Lord President Inglis or 

the superb dignity of Baron Moncrieff, Lord 

Young is perhaps the strongest, and cer- 

tainly the most individualistic judge — every 

lawyer will understand the significance of the 

superlatives — that has sat upon the Scottish 
Bench within the memory of living men. 

Son of the Procurator Fiscal of Dumfries- 
shire, George Young was born at Nithside 
in the county of Kirkcudbright, and was edu- 
cated at Dumfries Academy, and afterwards 
at the University of Edinburgh. In 1840 he 
was admitted to the Faculty of Advocates. 
Nearly thirty years later (1869) he was 
called to the English Bar, at which, how- 
ever, he has never practised. Lord Young's 
forensic career contains many interesting 
episodes, upon a few of which alone we have 
space to dwell. 

In September, 1862, Mrs. Jessie Maclach- 
lan was tried at the Glasgow Circuit Court 
before Lord Deas and a jury for the murder 
of Jessie Macpherson, the housekeeper of 
a Mr. Fleming, an accountant residing in 
Sandyford Place, Glasgow. In spite of a most 
able and eloquent defence by her counsel, 
Mr. (now Lord) Rutherfurd Clark (of whom 
more anon), the prisoner was convicted, and 
the question, usually formal, whether she 
had anything to say in arrest of the death- 
sentence was duly put. To the surprise of 
everybody Mr. Clark arose and asked per- 
mission from the judge to read a written 
statement which the prisoner had prepared. 
The required permission was given, and Mrs. 
Maclachlan’s statement was read accordingly. 
The burden of it all was that old Mr. Flem- 
ing, the accountant, had committed the mur- 
der, and had bribed Mrs. Maclachlan by a 





gift of silver plate to conceal her discovery 
of his crime. Lord Deas dismissed this be- 
lated story in very curt terms, and sentenced 
the prisoner to be hanged. But the bar of 
public opinion (to which she had really ap- 
pealed) was strongly agitated for and against 
her; and all the noisy and foolish people 
who, forgetful of the maxim “ Messieurs les 
assassins qu’ils commencent,” cry out against 
capital punishment, clamored for a reprieve. 
Sir George Grey was Home Secretary, and 
it was on his advice that her Majesty would 
exercise or refuse to exercise her prerogative 
of mercy. He consulted the judge. But the 
voice of Deas was still for hanging. He 
consulted the Lord Justice Clerk (Inglis), 
who agreed with Deas. Fourteen out of 
the fifteen jurymen met; considered Mrs. 
Maclachlan’s confession, and unanimously 
resolved not to petition in her favor. Mean- 
while the storm of public excitement went 
on raging, and grew fiercer. At last the 
Home Secretary was enabled to make up 
his mind. He took the extraordinary course 
of constituting a new tribunal to retry the 
case. Mr. Young, who had then acquired 
considerable judicial experience as Sheriff of 
Inverness, Haddington, and Berwick, and 
was also one of the foremost advocates at 
the Scotch Bar, was appointed Commissioner. 
Mr. Young went to Glasgow, held his inves- 
tigation with closed doors in the Sheriff 
Court (Oct. 16-18, 1862), and in due time 
presented his report. Sir George Grey there- 
upon commuted the death sentence to penal 
servitude for life. The Right Honorable 
gentleman’s view was that Mrs. Maclachlan 
was possibly only an accessory after the fact, 
and that capital punishment ought not to be 
inflicted in the face of the strong and clearly 




















Sketches from the 


Parliament House. 





415 





expressed opposition of the public, — a cow- 
ardly and flabby doctrine which did little 
credit to a Minister of the Crown. Mr. 
Young soon reaped the reward of his extra- 
judicial services. In November, 1862, he 
became Solicitor-General for Scotland. 

In July, 1865, he prosecuted in the cause 
célébre of Reg. v. Pritchard. The story of 
this strange case is worth telling at some 
length.! 

Edward William Pritchard, a member of 
the Royal College of Surgeons (1846), after 
travelling in the Pacific and North Polar Seas, 
in Egypt, and along the shores of the Medi- 
terranean, settled at Filey, in Yorkshire, 
where he married a Miss Mary Jane Taylor, 
daughter of a retired silk-merchant in Edin- 
burgh. In 1859 he commenced practice in 
Glasgow, and by his contributions to med- 
ical literature acquired a considerable repu- 
tation among his brethren. In the summer 
of 1863, however, public attention was drawn 
to him in a somewhat unpleasant way. On 
the morning of the 5th May in that year, a 
fire broke out in his house, No. 11 Berkeley 
Terrace, Berkeley Street. It was supposed at 
the time to have been caused by the servant- 
girl— who, by the way, was found burned to 
death in her bedroom — having fallen asleep 
with the gas-jet lit and close to the curtains. 
But ugly rumors got abroad which put a dif- 
ferent complexion upon the matter: (1) the 
insurance office was said to have seriously de- 
murred about paying for the damage, though 
the objection was subsequently withdrawn ; 
(2) the servant was reported to have been 
pregnant; (3) and it was credibly asserted 
that her bedroom door was found to be 
locked outside. This incident passed, how- 
ever, without further comment or inquiry. 
In the spring of 1865 Mrs. Pritchard became 
poorly ; and the prisoner wrote to her mother, 
Mrs. Taylor, to come through to Glasgow 
and nurse her. Mrs. Taylor arrived on the 


1 “A Complete Report of the Trial of Dr. E. W. 
Pritchard for the Poisoning of his Wife and Mother-in- 
law.” Reprinted by special permission from the “ Scots- 
man.” Edinburgh: William Kay, 5 Bank St., 1865. 








10th of February. On the 25th she died 
suddenly ; the death was attributed to 
apoplexy, and the deceased lady was taken 
back to Edinburgh and buried in the Grange 
Cemetery. Mrs. Pritchard’s illness contin- 
ued, and she died on the 18th of March. 
The body was taken to Edinburgh for burial, 
and Dr. Pritchard accompanied it to the 
house of his father-in-law, whence it was to 
be conveyed to the Grange. On the evening 
before the funeral Pritchard returned to 
Glasgow by the last train. He was arrested 
at the railway station on a charge of having 
murdered his wife. The body of Mrs. Taylor 
was exhumed; the interment of Mrs. Pritch- 
ard was postponed; post-mortem examina- 
tions were held by Prof. Douglas Maclagan 
and Dr. Littlejohn, and these eminent gen- 
tlemen came to the conclusion that in neither 
case had death resulted from natural causes. 
Chemical analysis yielded unmistakable evi- 
dence of poisoning by antimony, and in the 
case of Mrs. Taylor the symptoms pointed to 
the presence also of aconite. Pritchard was at 
once fully committed on the charge of having 
murdered both his wife and his mother-in- 
law. He was tried before three judges of the 
Court of Session,—the Lord Justice Clerk 
Inglis, whose distinguished abilities were no 
longer available for the defence of prisoners 
in distress, Lord Ardmillan, and Lord Jervis- 
woode. Mr. Young, then Solicitor-General, 
Mr. (afterwards Lord) Gifford, whose intellec- 
tual energies were during a long lifetime 
evenly divided between the study of jaw and 
strange religious speculation ; and Mr. Crich- 
ton, the late universally loved and admired 
Sheriff Principal of Fifeshire, prosecuted for 
the Crown. Mr. Rutherfurd Clark was lead- 
ing counsel for the prisoner. Most of the 
forensic interest in this remarkable trial 
centres round Mr. Rutherfurd Clark, whose 
career forms the subject of the following 
paper. It may suffice for the present to say 
that Pritchard was convicted and ultimately 
executed, and to sum up the evidence upon 
which this eminently proper result was 
arrived at; the Solicitor-General’s speech, 
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unexceptionable in tone and unanswerable 


“in argument, shall form our text. (1) The 


evidence of motive was not strong. But 
Pritchard was in pecuniary difficulties. His 
practice was not large. His bank-account 
was overdrawn; and he had a pecuniary 
interest in the deaths of the two ladies. 
(2) Antimony, with aconite superadded in 
the case of Mrs. Taylor, was beyond all 
doubt the cause of death. (3) The prisoner 
was in possession of both poisons. In it- 
self, of course, this was not more extraordi- 
nary than that a lawyer’s library should 
contain a copy of “ Russell on Crimes.” 
Taken with other circumstances, however, 
it was a not unimportant adminicle of proof. 
(4) There was no suggestion of suicide. 
There could be no suggestion of accident. 
The length of Mrs. Pritchard’s illness, and 








the mysterious presence of aconite in Mrs. 
Taylor’s sedative were conclusive on that 
point. (5) Only two persons could have 
done the deed,— Dr. Pritchard, and Mary 
Macleod,! a _ servant-girl whom he had 
seduced and promised to marry if Mrs. 
Pritchard died. But the case was essen- 
tially one in which, as the Solicitor-General 
said, you could trace a doctor’s finger. 

The subsequent facts in Lord Young’s 
career are soon told. He became Lord Ad- 
vocate. He piloted the Education Act of 
1872 through the House of Commons. By 
a mere accident he missed the Law lordship 
of Appeal, now worthily held by Lord 
Watson, and consoled himself with a judge- 
ship of the Court of Session. 


1 Before his death, Pritchard completely exonerated 
Macleod from any complicity in either murder. 
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THE SUPREME COURT OF ARKANSAS. 


By G. B. Rose. 


_— Territory of Arkansas was created 
out of a part of the Missouri Territory 
in the year 1819. It was then almost a 
trackless wilderness. Its population, now 
nearly a million and a quarter, was estimated 
at fourteen thousand, composed of frontiers- 
men who had left the older States to find a 
congenial abode among its vast forests ; of 
honest settlers seeking homes where they 
might carry on the pursuits of agriculture or 
commerce; of border ruffians, who found in 
the swamps, the woods, and canebrakes a 
safe asylum in case of pursuit, and of ambi- 
tious young men who had come to the new 
territory in hope of adventures and of the 
gratification of a restless ambition. It was 
a wild population, many of whom went 
armed, and with whom the blow followed 
quick upon the word. Among the gentle- 


men duels were frequent, while affrays and’ 


bloodshed were common with all classes. 

The territorial government was organized 
by the Secretary of State, Robert Crittenden, 
then barely twenty-two years of age, and 
probably ihe most brilliant man that we 
have ever had among us. He was one who, 
had he not buried himself in the wilderness, 
would have achieved a national renown. 
Gifted with a remarkably handsome, refined, 
and intellectual face, that still looks down 
upon us from the walls of the Secretary’s 
office, with a magnificent and glowing elo- 
quence such as has never since been heard 
within our borders, he was regarded by all 
as a man of more ability and higher powers 
of oratory than his brother, John J. Critten- 
den of Kentucky. But the obscurity of his 
field of action, and an early death, have 
robbed him of fame; and his wonderful 
orations at the bar and before the people 
are now only a tradition. 

The seat of government was established at 
the Arkansas Post, a wretched village near 
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the mouth of the river of that name; and 
there it remained until it was removed to 
Little Rock in 1821. 

The Superior Court of the Territory was 
composed of three judges appointed by the 
President. Its written opinions, which are 
not numerous, were only published in 1856, 
when Mr. Hempstead gathered them up and 
included them in his volume of Federal de- 
cisions. Remaining in manuscript for so 
many years, they have had but little influ- 
ence upon the State’s judicial history. How- 
ever, some of the ten judges who occupied 
the bench between 1819 and 1836 are suffi- 
ciently notable to deserve mention. 

The first presiding judge was Andrew 
Scott, who was born in Virginia on the 6th 
of August, 1788, but who in 1808 removed 
to St. Genevieve, on the Mississippi River, 
in the Missouri Territory. He was a small 
man, of blond complexion, gray eyes, and 
aquiline nose, with long hair falling about 
his shoulders, such as we still see in the far 
West. He is said to have been a man of 
considerable ability, but of a fiery and 
haughty disposition. 

The first session of the court was held in 
January, 1820, at the Arkansas Post, which 
then contained less than a hundred inhabi- 
tants, dwelling in log-huts. Judge Scott 
presided. Of his*capacity as a judge we 
can form no just conception from the little 
that has come down to us. He is remem- 
bered chiefly by the tragedies in which he 
was engaged. 

In May, 1824, he and Judge Selden, one 
of his colleagues upon the bench, were en- 
gaged in a social game of cards with two 
ladies of Little Rock. Judge Selden made 
a remark, at which Judge Scott took offence 
and demanded an apology in such terms 
that it was refused. He thereupon sent a 
challenge to Judge Selden. 
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They met on an island in the’ Mississippi 
-River, near Helena. Judge Bates, who was 
the following year to be appointed to the 
bench of the same court, was second to 
Judge Selden; and Nimrod Menefee, who 
was afterwards to die in a personal encoun- 
ter, was second to Judge Scott. 
strange sight,-— two judges of the same 
court, two sworn conservators of the peace, 
standing there, as the 
sun rose across the 
broad Mississippi, ten 
paces apart, grasping 
in their hands the 
deadly Derringers. 
The signal was given, 
— one, two, three, — 
and they wheeled and 
fired. Judge Selden 
fell, and was carried 
from the field mor- 
tally wounded. Judge 
Scott returned to his 
duties upon the bench. 

Even in that age 
the occurrence of a 
duel between two 
judges of an appellate 
court was so extra- 
ordinary that the fame 
of it spread through- 
out the country, and 
gave to the new Ter- 
ritory an undesirable 
notoriety. 

In 1829 Judge Scott who had left the 
bench, ran for the State legislature against 
Gen. Edward Hogan, a retired army officer. 
They quarrelled, and Hogan knocked the 
Judge down; but he sprang to his feet, 
drew a sword from his cane, and plunged it 
several times into the body of his adversary. 
Reeling in the agony of death, the General 
wrested the sword from the Judge’s hands 
and made a terrific lunge at him; but the 
weapon only passed through his cravat, and 
the General sank down to die unavenged. 
Shortly after this the Judge removed to a 
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point on the Arkansas River, in Pope County, 
which he called Scotia ; and there he lived 
in retirement, and without further bloodshed, 


| so far as history records, until 1859, when 


It was a | 











he died. 
Judge Benjamin Johnson was born in 
Scott County, Kentucky, Jan. 22, 1784. 


He was admitted to the bar of the Lex- 
ington Circuit, and in 1821 he was ap- 
pointed by President 
Monroe to be one of 
the judges of the Ar- 
kansas Court. This 
position he held until 
the Territory became 
a State in 1836, and 
then President Jack- 
son appointed him 
judge of the United 
States Court for the 
District of Arkansas, 
—a place which he 
filled with honor until 
his death in 1849. 
He was a man of good 
ability, of considerable 
learning, and sincerely 
anxious to do right. 
His opinions fill the 
greater part of Hemp- 
stead’s Reports, and 
will be found to reflect 
credit upon him. He 
was a tall, slender man, 
with a pleasing and 
intelligent face, and always enjoyed the re- 
spect of the bar. 

Several anecdotes of him are preserved, — 
notably a retort which he made to Judge 
Daniels of the Supreme Court of the United 
States. After Judge Johnson’s appointment 
to the district bench, Mr. Justice Daniels 
came out upon the circuit. One day, while 
a case was being argued, Judge Johnson 
expressed his opinion; whereupon the Jus- 
tice said with lofty dignity: “ Judge John- 
son, the court will first consult, and the 
Associate Justice of the Supreme Court will 
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deliver the opinion of the court.” The next 
day, when a case had been argued, the Justice 
began to express his views, when Judge John- 
son, seizing his arm, said in a stage whisper : 
“Judge Daniels, the court will first consudt, 
and then the Justice of the Suprenie Court 
can deliver the opinion of the court.” The 
bar were immensely diverted, but Judge 
Daniels did not seem to enjoy the joke. 
There was a greater 
resemblance between 
General Jackson and 
his friend Archibald 
Yell than is usually to 
be found among men. 
Yell was for Arkansas 
what Jackson was for 
the nation, and had 
the same overwhelm- 
ing popularity with 
the people. He was 
born in North Carolina 
in August, 1797, but 
emigrated to Tennes- 
seeinearly youth. He 
served with General 
Jackson in the War 
of 1812 and in the 
Seminole War, and in 
1832 Jackson appoint- 
ed him one of the 
judges of our Supe- * 
rior Court. He came 
to Arkansas and lo- 
cated at Fayetteville. 
While holding court on the circuit he is 
said to have performed a feat similar to one 
performed by Jackson when circuit judge. 
A notorious desperado was indicted, and 
though he was in the village the sheriff 
could not get up a posse to arrest him, for 
every one knew his desperate -character. 
Yell adjourned court, found the desperado, 
and seizing him by the throat, exclaimed: 
““Come into court, G—d d n you, and 
answer to the indictment against you!” And 
to the astonishment of all, the fellow allowed 
himself to be led to court, and thence to jail. 
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He was a man of unlimited popularity 
with the masses, and it was his ambition to 
be the first Governor of the State; but in 
the constitutional convention his opponents 
took advantage of his absence, and inserted 
into the Constitution a provision that no 
one should be Governor who had not re- 
sided in the State four years, —just a few 
months too long for him. He was therefore 

forced to content him- 

self with being the 
first Congressman and 
the second Governor. 

He was a very hand- 
some man, of great 
natural ability, of un- 
limited courage and 
energy, but of small ed- 
ucational advantages. 

A natural leader of 

men, he was invincible 

before the people as 
long as he lived. He 
' was killed at the bat- 
tle of Buena Vista, 
while leading his regi- 
ment in a desperate 
charge against the 

Mexican lancers. 

His capacity for 
pleasing the people is 
well illustrated by 
the following anec- 
dote that Judge David 

Walker used to tell. 
He and Walker were running for Congress, 
and were making their canvass together. 
They came to a place where men were shoot- 
ing for beef. Judge Walker, a religious man, 
could not engage in what he considered a 
species of gambling. Yell got off his horse, 
bought a chance, drew the rifle to his shoul- 
der, and struck the bull’s-eye at the first 
shot. The beef was his; and asking the 
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name of the poorest widow in the neighbor- 
hood, he sent it to her with his compliments. 
Then he sent for a jug of whiskey, drank with 
the crowd, and rode off a hero in their eyes. 
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The two went on to where a camp-meeting 
was being held. “ Here,” thought the pious 


Walker, “I shall have him.” He went to 


the inn, attired himself becomingly, and 
proceeded to the place of worship. What 
was his astonishment when he saw Yell in 
the midst of the congregation, leading the 
hymn, “ How happy are they who their 
Saviour obey,” in a rich, strong voice that 
Walker could never hope to rival! Walker 
looked, and saw the handwriting on the 
wall.! 

Arkansas was admitted into the Union on 
June 16, 1836. By the terms of its first 
Constitution, which remained in force until 
the war, the judiciary was elected by the 
legislature; and at the first meeting of that 
body Daniel Ringo, Townsend Dickinson, 


and Thomas J. Lacy were chosen for Su- | 


preme Judges. 

The court was. organized on the 24th of 
January, 1837. ‘ The population of the State 
at that time was probably not in excess of 
sixty thousand, and these were scattered in 
small settlements mostly along the courses 
of the rivers. There were scarcely any 
roads. At irregular intervals steamboats or 
barges would make their appearance, bring- 
ing to the settlers the necessaries of civili- 
zation, and carrying away the scant produce 
of the country. When the traveller left the 
rivers, he plunged into the wilderness; where 
game of all kinds — deer, bears, wolves, and 
panthers — were almost as abundant as be- 
fore the landing of Columbus. The town 
of Little Rock, whose striking position at 
the point where the last foot-hills of the 
Ozark Mountains meet the river marked it 
for the capital and largest city of the State, 
was a straggling village of wooden houses, 
containing in all probability less than a 
thousand inhabitants. 

The State House was not yet completed ; 
but the court met in the northeast room, 


1 It is proper to say that in the preparation of these 
sketches I have availed myself freely of the infgrmation 
contained in the histories of Arkansas by Mr. Hallum and 
Mr. Hempstead. 








where it continued to hold its sittings until 
the present Chief-Justice took his seat upon 
the bench. The furniture was of rude pine 
wood, and saw-dust was strewn upon the 
bare floor. It was not a place where much 
was to be expected. A Supreme Court sit- 
ing in a barren room in an unfinished build- 
ing, in a poor village buried in the heart of 
the forest! And yet it was no ordinary 
body of men that was assembled there. It 
was a time when the nation was in its lusty 
youth, — when the spirit of adventure, the 
love of independence, was strong in the 
breasts of men. It was the age of our great 
orators, when men felt strongly, and ex- 
pressed themselves in words that burned, 


‘because their hearers were still capable of 


being swayed by the fire of their eloquence. 
It was the age when the romantic move- 
ment in literature was in its full develop- 
ment, and when the sad smallness of the 
realistic school had not come to belittle the 
souls of men. It was a time of buoyancy, 
of expansion, — when the love of change, of 
adventure, the weariness of the convention- 
alities of civilized life, the attraction of a 
future of unknown possibilities, were draw- 
ing many of the ablest and most ambitious 
of the nation’s youth to the distant West. 
Their hopes were often chimerical, and now 
that an iron civilization has forced us all 
into a common mould, we should perhaps 
smile at their strongly marked individuality ; 
but of their abilities and their energy there 
can be no doubt. Indeed, it may well be 
questioned whether the bar of our court has 
ever been stronger than on the day when 
they met in that rude chamber to organize 
the judiciary of the State. The brilliant 
Crittenden had found an untimely grave, but 
others had come to take his place. 

There was Chester Ashley of Massachu- 
setts, a man of commanding presence, des- 
tined to accumulate a great fortune, to acquire 
a national reputation, to be one of the most 
distinguished members of the Senate of the 
United States, and the only man who was 
ever honored with the chairmanship of the 
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judiciary committee at the first session of 
that body that he attended. 

Beside him was Absalom Fowler of Ten- 
nessee, a man of square-built, powerful 
frame and dark complexion, profoundly 
learned in the law, caring for nothing save 
his profession, proud, bitter, fierce, sarcastic, 
—a man who hated much and loved little, 
whom many disliked and all feared, —a 
strong, scathing, 
though not an elegant 
speaker, whom men 
would have avoided 
had not his great 
learning and ability 
forced them to have 
recourse to his ser- 
vices, and who for 
many years was to have 
perhaps the largest 
practice in the court. 

And from Massa- 
chusetts also came Al- 
bert Pike, one of the 
most brilliant men that 
America has produced, 
and one of her best 
poets; a man of most 
varied acquirements, 
and whose exquisite 
appreciation of every 
form of refined culture 
would have made him 
a leader in his native 
Boston, but who had 
come, by a strange freak, to bury himself in 
the wilderness. He was then in the first 
flush of youth, and a handsomer man was 
perhaps never seen, —with a face worthy 
of an Apollo, and with curling locks of 
raven hair that would not have been un- 
worthy of the god. 

From Connecticut came Samuel-H. Hemp- 
stead, a pleasant, affable man, of infinite en- 
ergy and animal spirits, of robust constitu- 
tion and florid complexion, — a man of ripe 
and liberal learning, a formidable lawyer, a 
tireless worker, and of a genial disposition. 
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Kentucky sent Frederick A. Trapnall, a 
tall, handsome man, the ideal of a cultivated 
gentleman, of agreeable manners and _ fas- 
cinating conversation, with a flow of the 
smoothest and most polished eloquence. 

By his side was his partner Cocke, a tall, 
slim man, with piercing black eyes deep set 
in his head, with a slightly awkward and 
timid air, but who when roused spoke as a 
true orator; a genial 
and companionable 
man, a fine lawyer, 
and a favorite with all 
the bar, but who was 
doomed to drink him- 
self to death in con- 
sequence of domestic 
misfortunes. 

From Kentucky, 
too, came William 
Cummins, an accom- 
plished lawyer and 
elegant gentleman, of 
an intellectual and 
pleasing presence and 
a strong speaker, and 
who was soon to be 
joined by his brother 
Ebenezer, a man even 
more eminent at the 
bar than himself. 

Within the year they 
were to be joined by 
George C. Watkins 
and John Taylor, two 
of the most striking figures in our history. 

Of Watkins we shall have occasion to 
speak hereafter. Taylor was one of the 
most remarkable men of the South, —a tall, 
thin, red-haired man, repulsively ugly, hating 
all his kind, associating with no one, a gloomy, 
scornful misanthrope; the most hatable of 
men, but learned in the law, and with an 
incomparable power of vituperation, a scath- 
ing, blasting eloquence, that made him the 
terror of the bar. An Ishmaelite with his 
hand against every man, he wandered from 
North Carolina to Texas without a friend or 
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even a companion, everywhere despised and 
tverywhere dreaded on account of his ter- 
rific eloquence, backed by a cold and con- 
temptuous courage that never sought or 
shunned a conflict. Yet, strange to say, 
he was a Puritan, endowed with the strong- 
est religious convictions. 

And there were others whom we need not 
name, composing a bar of unusual power; 
not the typical bar of 
the West, of spread- 
eagle oratory and 
small learning, but an 
earnest, studious bar, 
whose members accu- 
mulated large libraries 
and argued their cases 
laboriously and ex- 
haustively, as any one 
may perceive who will 
turn back and read 
their briefs in our old 
reports. 

Upon a rude stand 
sat the three judges. 
Ringo, the Chief-Jus- 
tice, was born in Ken- 
tucky about the year 
1800. He removed 
to Arkadelphia, Ark., 
in 1820, and became 
deputy clerk of the 
District Court, and in 

















He died at Little Rock on Sept. 3, 


ing. 
1873. 

Judge Ringo was a man of incorruptible 
integrity, dry and uninteresting, though 
courteous in his manners. He had a great 
A new Commonwealth had 
It had as 
A strong 
with the authority 
which the position of 
Chief-Justice always 
gives, would have been 
able to achieve a most 
enviable standing, lay- 
ing the foundation of 
her jurisprudence 
broad and deep. But 
unfortunately, Judge 
Ringo was not the 
man for this. Study- 
ing law in a clerk’s of- 
fice, his attention had 
been directed to the 
forms of pleas and en- 
tries, not to the broad 
principles of justice. 
For him a_ lawsuit 
was rather a means 
of settling nice points 
of special pleading 
than of adjusting the 
rights of parties. In 
his eyes the forms of 


opportunity. 
been admitted into the Union. 
yet no legal system of its own. 
and 


sagacious man, 


1825 clerk. In 1830 i See Te the law were the es- 
he entered upon the sential thing, and sub- 
practice of the law at Washington, Ark. In | stantial justice a matter of minor concern. 


1833 he removed to Little Rock, and in 1836 
was elected to the supreme bench, and drew 
the long term of eight years. He was Chief- 
Justice until 1844, when he was defeated for 
re-election. Then he returned to the prac- 
tice, and in 1849 was made United States 
District Judge upon the death of Judge 
Johnson, — a position which he retained 
until the war. In his later years he did 
little ; for the adoption of the civil code 
had deprived him of his principal engine 
of legal warfare, the common-law plead- 





During his whole official career his object 
was to seek out new refinements of pleading, 
and he impressed upon our jurisprudence a 
degree of technicality which it was never 
able to cast off until the adoption of the 
Code. With the greatest desire to do right, 
he was so wedded to technical forms that 
in considering them he too often lost sight 
altogether of the merits of the controversy. 

Judge Dickinson was a native of New 
York. He came to the Territory shortly 
after its admission, and settled at Batesville 
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in 1821. In 1823 he was elected to the 
legislature, and was made by that ‘body 
prosecuting attorney of his district. He 
was a member of the constitutional con- 
vention of 1836, and of the first State legis- 
lature, by which he was elected to the supreme 
bench. 

He was a small, slender man, with dark 
gray eyes and auburn hair, bright and 
shrewd, quick to com- 
prehend a case, and a 
fluent speaker. His 
judicial opinions are 
very creditable, — 
brief, clear, and 
pointed. He wasaman 
of sound judgment 
and fair legal training, 
and had in him some- 
thing of the spirit of 
the adventurer. 

After his term of 
office expired, he re- 
turned to the practice 
at Batesville. Judge 
Byers of that place 
told an anecdote which 
illustrates the versatil- 
ity of the man. Byers 
had sued a client of 
Dickinson’s before a 
justice of the peace. 
After the jury was 
impanelled, Dickinson 
wanted to interpose 
a set-off. Byers read a decision of the 
Supreme Court saying that after the im- 
panelling of the jury the defendant could 
not insist upon putting in a set-off. Dick- 
inson seized upon the word “insist,” and 
said: “Of course, your honor, we cannot 
insist upon filing the set-off. If we insisted, 
your honor would fine us for contempt of 
court. We only ask you to allow us to do 
it, and we leave the matter entirely to you.” 


Of course the worthy Justice allowed it to | 


be filed. 
About 1851 Dickinson wandered back 
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to New York, but on account of private 
troubles left that State and went to Penn- 
sylvania. After remaining there a short 
time, he removed to New Orleans, and from 
thence to Texas, where he met a tragic 
death. Travelling in a buggy, he came to 
a river,—the Brazos, I believe. _ It was 
very much swollen, and the ferryman re- 
fused to set him over. Judge Dickinson 
persisted, and offered 
the man five dollars. 
Tempted by the un- 
usual fare, the latter 
consented ; and they 
started over, but were 
soon swept away by 
the current and were 
drowned. 

The most esteemed 
of the three was Lacy. 
He was born in Rock- 
ingham County, North 
Carolina, and was a 
graduate of Chapel 
Hill College in’ that 
State. In 1832 he 
was appointed to a 
place on the Arkansas 
territorial court. He 
served with  Dick- 
inson in the consti- 


tutional convention 
of 1836, and was 
elected one of the first 
judges. 


He was a man of broad intellect and con- 
siderable learning. As a speaker he was 
fluent and eloquent, with an agreeable dic- 
tion. In person he was tall, slender, with 
dark hair, complexion, and eyes. His opin- 
ions are among the best to be found in our 
reports, — clear and comprehensive. His 
popularity was great, and he commanded 
the confidence of the bar, whom he attached 
to himself by his kind and pleasant man- 
ners and by the purity of his character. 

On the expiration of his first official term 
he was re-elected without opposition, but in 
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1845 was compelled by failing health to re- 
sign. In search of a more congenial cli- 
mate, he went to New Orleans, where he 
died of cholera before he had an opportu- 
nity to establish for himself the position to 
which he was entitled by his character and 
abilities. 

In 1842 one of the famous cases in our 
State came before the court. On April 2 
of that year, the Real Estate Bank, a cor- 
poration under the patronage of the State, 
and one of the numerous fiascos of that age 
of wildcat banking, was compelled to make 
an assignment. The consternation through- 
out the State was unbounded. The assign- 
ment was attacked, but was sustained by 
Judge Lacy in an extended and able opin- 
ion, concurred in by Judge Dickinson. 
(Conway, er parte, 4 Ark. 361.) The Chief- 
Justice dissented. From every quarter 
there went up a cry of indignation, and a 
demand for the impeachment of the two 
judges. When the legislature met, many of 
the members were bent upon impeachment ; 
but Mr. Pike, who had drawn the assign- 
ment, thwarted them in an adroit way. He 
had sent copies of the assignment to Judge 
Story and to Chancellor Kent, and both 





had replied that the instrument was entirely | 


valid. Copies of their opinions were laid 
upon the desk of each legislator, and nothing 
more was heard of the impeachment. The 
opinion in this case is a very able one, and 


has ‘had great weight in establishing the | 


doctrine that an insolvent corporation may 
make an assignment with preferences. 


George W. Paschal, who came to the State 
from Georgia about 1837, and settled at 
Van Buren. He brought with him his wife, 
a full-blooded Cherokee, but a lady of beauty, 
refinement, and cultivation. In 1842 he was 
elected a judge of the Supreme Court, but 
resigned on Aug. I, 1843, and removed to 
Texas. There he prepared Paschal’s Digest 
of the Texas Reports,—a meritorious work, 
which he rendered somewhat ridiculous by 
saying in the preface that it was more ex- 


| mained until the war. 


haustive than Lord Bacon’s Abridgment. 
From‘ Texas he went to Washington City, 
where he died a few years ago in the enjoy- 
ment of a large practice. He was a small, 
dark man, who looked as if he had some 
Indian blood in his veins, — nervous, ener- 
getic, and laborious, of a rather vain dispo- 
sition, and a good lawyer; but he did not 
remain upon the bench long enough to 
make*any great impression upon our judi- 
cial history. 

William K. Sebastian was appointed to 
fill the vacancy caused by the resignation of 
Judge Paschal. He was born in Hickman 
County, Tennessee, and came to Arkansas 
in 1835 and settled permanently at Helena. 
He was prosecuting attorney and circuit 
judge before his elevation to the supreme 
bench. He was a rather stout man, of florid 
complexion, sandy hair and beard, quiet but 
affable in his manners, of stainless honor 
and kindly disposition. In 1848, upon the 
death of Chester Ashley, he was sent to the 
Senate of the United States, where he re- 
His end was sad. 
He was a sincere Union man. He believed 
that his highest allegiance was due to the 
National Government, and yet he could not 
bring himself to take an active part against 
his erring friends. When the war began he 
did not resign, as did all the other Southern 
senators save Andrew Johnson, but re- 
mained a melancholy and helpless spec- 
tator of events. Incensed at his passive 
attitude, the Senate expelled him from the 


| Chamber, —an act of injustice which was 
The successor to Judge Dickinson was | 





solemnly rescinded in 1878. He returned 
to Helena, and mournfully watched the pro- 
gress of the war. While his friends were 
in rebellion against the Government which 
he loved so well, and while that Government 
was crushing the State which was equally 
dear to his soul, his wife and daughter died, 
and the advancing hostilities drove him from 
his home. With a broken heart he sought 
refuge in Memphis, and in the dark hours 
preceding the close of the war he passed 
away. He was a good lawyer and a sub- 
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stantial though not a brilliant man, but was 
on the bench too short a time to accomplish 
lasting results. 

Judge Lacy was succeeded by Judge 
Edward Cross, who had been upon the ter- 


ritorial bench. He was a sound lawyer, a | 
man of the highest character, who filled | 


many positions with honor, and who died 
at a patriarchal age, universally lamented ; 
but his influence upon 
our jurisprudence was 
not sufficient to jus- 
tify a sketch of his 
long and useful life. 

Upon the expiration 
of Judge Ringo’s term 
in 1840, the legislature 
elected Thomas John- 
son to be Chief-Justice. 
He was a native of 
Maryland, and came 
to Batesville, Ark., in 
1832. He wasa tall, 
dark-haired, thin, dry 
man, of great honesty, 
but of slight distinc- 
tion asa lawyer. He 
was Chief-Justice un- 
til 1852, and died at 
Little Rock in 1877, 
at an advanced age. 

Judge Cross was 
succeeded by William 
Conway B., a good 
man, but of small learn- 
ing and capacity, who held the place until 
1849. What the B. was affixed to his name 
for I do not know. He used to say that the 
beginning of his opinions — “ William Con- 
way B., J.” -—— looked as if it meant “ William 
Conway, Bad Judge;” and there were those 
who were sufficiently uncharitable to take 
the jest in earnest. Some say that it meant 
Bardstown, in memory of the place he came 
from; others, that he adopted it to distin- 
guish him from another of the same name. 
Perhaps the inquiry is not important. 

In 1845 William S. Oldham succeeded 
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Judge Lacy. Judge Oldham was born in 
Franklin County, Tennessee, in 1810, and 
settled at Fayettville, Ark., in 1835. He 
was elected to the legislature in 1838 and 
1842, and upon Judge Lacy’s resignation 
was elected judge in his stead. In 1848 he 
resigned to run for Congress, and being de- 
feated, left the State and located at Austin, 
Texas. There he acquired a high rank at 
the bar, and was 
elected to the Con- 
federate Senate. He 
died at Austin a few 
years ago. 

Judge Oldham was 
a man of good ability, 
an accurate lawyer, 
and sat upon our 
bench at a time when 
his services were much. 
needed. In pérson 
he was rather small, 
dark-haired, __ well- 
built, and of affable 
demeanor. 

Upon the resigna- 
tion of Judge Oldham 
in 1848, Christopher 
C. Scott was appointed 
in his place, and was 
twice elected, serving 
until his death in 
1859. He was born 
at Scottsburg, Va., on 
April 27, 1807. At 
eleven years of age he was left an orphan, 
and was brought up by a brother. He 
graduated at Washington College at the 
head of his class. Removing to Gaines- 
ville, Ala. in 1828, he began the study of 
the law, but abandoned it for mercantile 
pursuits. In this venture he soon lost his 
modest patrimony, and returning to Vir- 
ginia, studied law in the school at Staunton. 
Then he went again to Gainesville, and soon 
became an active practitioner. In 1842 
he killed one Smith, a man of some local 
importance, shooting him with a shotgun 
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on the streets of Gainesville. Smith had 
been threatening him, but it was doubtful 
whether he had proceeded to any overt act. 
Scott was indicted, and was bitterly prose- 
cuted and warmly defended. He was at 
last acquitted, and came to Arkansas, lo- 
cating at Camden. In 1846 he was elected 
judge of his circuit, —a position which he 
relinquished to take a seat upon the su- 
preme bench. In No- 
vember, 1850, he was 
elected for the term 
of eight years, and in 
1858 re-elected; but 
in coming from Cam- 
den to the capital in 
January, 1859, he con- 
tracted pneumonia, 
and died on the 20th 
of that month at the 
Anthony House, a 
famous old hotel in 
Little Rock. 

In person Judge 
Scott was a large man, 
whose hair had be- 
come gray before he 
died. He possessed a 
liberal ‘education, and 
was a cultivated gen- 
tleman, pleasant in his 
manners and popular 
with the bar. He 
was upon the bench 
nearly eleven years, 
and served with credit to himself and to the 
State. The besetting sin of our court at 
that time was the tendency, inherited from 
Judge Ringo in large measure, to attach 
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more importance to the forms of the law | 


than to its essence. From this tendency 
Judge Scott was notably free. His judicial 
style was modelled upon that of Judge 
Story, to all appearances. He had the 
same love of sonorous and rounded periods, 
the same leaning toward broad generaliza- 


tions; though of course he was not Story’s | 


equal. The chief fault of his opinions is 


their great length,—the natural result of 
his fluency in writing. 

On Nov. 28, 1848, David Walker was 
elected in the place of Conway B. He was 
born in what is now Todd County, Ken- 
tucky, on the 19th of February, 1806. He 
was admitted to the bar of that State in 
1829, and removed to Arkansas in 1830, 
settling at Fayetteville. He was a member 
of the constitutional 
convention of 1836. 
He was always an 
ardent Whig, and in 
those days the contest 
between Whigs and 
Democrats for domi- 
nion of the State was 
extremely close. In 
1840 he was elected 
to the State Senate, 
where he remained 
four years. In 1844 
he ran for Congress. 
Recognizing the fact 
that only one man, 
Archibald Yell, could 
defeat him, the Dem- 
ocrats induced Yell 
to resign the Govern- 
orship and enter the 


race; and Walker 
soon found that he 
could not compete 


with a man who could 
excel him either as a 
saint or as a sinner. In 1848, while on 
a visit to Kentucky, he was without his 
knowledge elected to the supreme bench 
by a Democratic legislature. He was nat- 
urally astonished at such an honor, and he 
hesitated to accept the position at the hands 
of his adversaries, but was persuaded to do 
so. He remained upon the bench until 
Dec. 31, 1855, when he resigned. 

He was a man of medium height, sturdily 
built, dark, with strongly marked features. 
He had enjoyed but slight educational ad- 
vantages in his youth, but was endowed 
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with a vigorous and manly intellect, which 
is apparent in his judicial opinions. He 
was a dignified, silent, religious man, and of 
great integrity of purpose. 

When the war became imminent, he was 
earnestly opposed to secession; but after 
the die was cast, like so many other gallant 
men, he threw in his fortune with his 
friends, resolved to sink or swim with them. 

In August, 1866, 
upon the re-organi- 
zation of the State 
government, he was 
elected Chief-Justice, 
but was removed in 
1868 by the recon- 
structionists. 

Again, when in 1874 
the yoke of the car- 
pet-baggers had been 
shaken off, he was 
elected an associate 
justice, and served 
until May 19, 1878, 
when declining health 
compelled him to re- 
sign. At the time of 
his third incumbency, 
age had somewhat im- 
paired the vigor of his 
faculties ; so that to 
form a proper estimate 
of his merits, we must 
turn to his opinions in 
the earlier reports. 

In 1852 occurred an important event in 
the history of our jurisprudence. For the 
first time a leader of the Little Rock Bar 
was induced to accept a place upon the 
bench. The docket had fallen greatly in 
arrears, and there was a just dissatisfaction 
with the weakness of many of the opinions. 
At the earnest solicitation of his profes- 
sional brethren, George C. Watkins re- 
signed a large and lucrative practice to take 
the position of Chief-Justice. 

He was born at Shelbyville, Ky., on the 
25th of November, 1815. When he was six 
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years old his father came to Arkansas, and 
became one of the first settlers of Little 
Rock. Judge Watkins received a liberal 
education, and was a graduate of the law 
school at Litchfield, Conn., — the first estab- 
lished in the country. Returning to Ar- 
kansas in 1837, his abilities were at once 
recognized; and Chester Ashley, then the 
head of the bar, invited him to form a part- 
nership with him, — an 
invitation which was 
naturally accepted. 
His rise at the bar was 
rapid. He was a per- 
fect lawyer, as distin- 
guished from an advo- 
cate, — learned in the 
law, quiet, wary, skilled 
in forensic fence, never 
exposing the weak 
points of his case, and 
always ready to take 
advantage of any slip 
of his adversary, equal- 
ly a master of techni- 
cal procedure and of 
the broad principles 
of the law. In per- 
son he was small, — 
about five feet five 
inches in height, thin 
to the point of extreme 
emaciation, weighing 
less than a hundred 
pounds ; but of great 
though calm energy, and with an extraordi- 
nary endurance of the sedentary labor of 
the profession. He was a man of the most 
unblemished rectitude, and of stainless pro- 
fessional and private life. Though a shrewd 
man of the world, who accumulated a large 
fortune by his practice and by judicious in- 
vestments, he had in some respects almost 
the simplicity of a child. Of this a charac- 
teristic anecdote is told. 

Long after he had been Chief-Justice, 
he went one Sunday afternoon to visit Mr. 
Jennings, a brother lawyer. Without his 
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knowledge Mr. Jennings had moved, and 
sgme ladies of the demi-monde were living 
in the house that he had formerly occupied. 
They told him that Mr. Jennings had left, 
but invited him to come in. He thanked 
them, and said that he would sit awhile on 
the front porch to rest, as he was tired with 
his long walk. He sat down, and soon they 
all became interested in his conversation 
and gathered round him; and there the dis- 
tinguished jurist sat through the long sum- 
mer afternoon in pleasant converse, without 
a suspicion of the character of his new 
friends, while the citizens who passed 
looked on in open-mouthed astonishment. 

He remained upon the bench only until 
Dec. 31, 1854,—a little more than two years; 
but in that time he did a vast deal of labor, 
made a great impression upon the State's 
judicial history, and with the help of his two 
able assistants cleared the docket. At that 
period our Supreme Court, with Watkins, 
Scott, and Walker upon the bench, acquired 
a higher standing than it had ever before 
possessed. His opinions are admirably writ- 
ten, and have stood the test of time remark- 
ably well, being characterized by a breadth 
of view that had too often been absent from 
the decisions of his predecessors in office. ‘ 

While he was upon the bench, Mr. Curran, 
his former partner, died, leaving a consider- 
able amount of the old business undisposed 
of; and he felt compelled to resign in order 
to discharge the duties which the firm owed 
to its clients. He resumed the practice of 
law, which he continued with great success 
until 1872, when failing health compelled 
him to seek repose; and he died at St. Louis 
on the 7th of December, 1872, on his return 
from Colorado. 

As a good example of his judicial style, 
we may refer to the case of Merrick v. 
Avery, 14 Ark. 370, in which he demon- 
strated the necessity of the exclusiveness 
of the admiralty jurisdiction of the Federal 
courts, more than twelve years before the 
decision of the United States Supreme 
Court in The Hine v. Trevor, 4 Wall. 554, 





and with a force of reasoning, a breadth of 
view, and a wealth of learning that is truly 
admirable. He was a man who, had he re- 
mained longer upon the bench, would have 
established for himself a great name. 

Judge Watkins was succeeded by Elbert 
H. English, a man destined to have a great 
influence on the jurisprudence of the State. 
He was a rather small man, with a long 
nose and slight claim to personal beauty, 
who made no pretension to brilliancy, but 
was one of the best judges that we ever had. 
In his opinions there will be found an accu- 
rate though sometimes too detailed state- 
ment of the facts, a careful review of the 
authorities, and a conclusion coinciding with 
their weight. He was not especially tech- 
nical, but he was very conservative, and 
when technicalities had become imbedded 
in the law, he enforced them. With him 
the rule of stare decisis was one that was 
not to be shaken. His aim was to declare 
the law as it was, not as it should have 
been. The duty of supplying its imperfec- 
tions, of mitigating its hardships, he left to 
the legislature, where it properly belongs. 
He did not strive to be original. He is 
often reproached for his conservative dispo- 
sition ; but in a judge of an appellate court 
the charge implies a compliment. The worst 
evil of the law is uncertainty. When men 
who act upon a decision of the highest 
court are deprived of their fortune by a re- 
versal of that decision, it is a trifling with 
vested rights that is little short of robbery. 
Of this fault Judge English was never guilty. 
With him men were safe in acting upon the 
former rulings of the court, or upon the gen- 
eral current of the authorities, without the 
fear of being ruined by some wild vagary or 
judicial legislation. He enabled men to rest 
in peace beneath their own vine and fig- 
tree, —a great merit in a judge. In only 
one case that I now remember — Clayton v. 
Johnson, 36 Ark. 406, a case in reference to 
assignments for the benefit of creditors — 
did he clearly mistake the effect of the 
authorities. 
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He was born in Madison County, Alabama, 
on the 6th of March, 1816. He went through 
an academy at Athens in that State, and 
after some hesitation about a calling in life, 
opened a shop as a silversmith, — an epi- 
sode in his life of which he was always 
strangely ashamed, and to which he never 
referred. Then he studied medicine, but 
finally settled upon the law, and was ad- 
mitted to the bar at 
Athens in 1839, and 
served two terms in 
the Alabama legisla- 
ture. In 1844 he came 
to Little Rock and 
opened an office, and 
in a few months was 
made reporter of the 
Supreme Court. 

Mr. Pike, in report- 
ing the first volumes, 
had adopted the plan, 
then barely coming 
into use, of calling 
them by the name of 
the State,—a great 
and necessary reform. 
Judge English  re- 
turned to the old sys 
tem, and called his 
eight volumes “Eng- 
lish’s Reports,” — a 
change which was not 
approved by the pro- 
fession, and which was 
not destined to endure ; for the volumes are 
now always cited by their serial numbers in 
the Arkansas Reports. 

In 1846 he revised the statutes of the 
State by appointment from the legislature, 
and in 1848 was a candidate for the position 
upon the supreme bench to whigh Judge 
Walker was elected. In 1854, upon the 
resignation of Judge Watkins, he was 
elected Chief-Justice, was re-elected in 
1860, and held the place during the war. 

After the war he returned to the practice 
of his profession until, upon the termination 
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of the reconstruction period in 1874, he was 
elected Chief-Justice by the people. Upon 
the expiration of his official term in 1882, 
he was again elected, but died at Asheville, 
N. C., on the 1st of September, 1884. 

Up to the time of his death, age had not 
in any degree impaired the vigor of his 
mind or his capacity for labor. He stood 
remarkably well the confining and mono- 
tonous work of an ap- 
pellate judge. He al- 
ways read the briefs 
of lawyers with great 
care, and examined all 
the authorities. which 
they cited. He was 
not only careful to get 
the law right, but to 
comprehend accurate- 
ly the facts of the 
case; not concurring 
in the sentiment too 
often felt by judges, 
that the hardships of 
the individual litigant 
are of smallimportance 
so that the integrity of 
the law is preserved. 
In his manners he 
was extremely cour- 
teous and affable, and 
enjoyed a deserved 
popularity throughout 
the State. He was 
somewhat vain, but it 
was an amiable vanity that never gave 
offence. He spoke fluently, and in his 
speeches at the bar was inclined to be flow- 
ery and sentimental, — qualities rigidly ex- 
cluded from his opinions. In speaking, he 
would plant his feet together, and rock back 
and forth on his heels and toes in a very 
characteristic manner. 

They used to tell an anecdote about him 
when at the bar, that annoyed him very 
much. In the old days the lawyers used to 
have to ride long distances on horseback, 
and practise in court-rooms that offered few 
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comforts. Judge English had ridden down 
to Rockport to attend court. An Irishman 
* named Bartlett was brought in, charged with 
some offence. He had no money to employ 
counsel, and the presiding judge asked if he 
wanted counsel assigned. ‘‘ Who will you 
app int, Jedge ?” asked the fellow. ‘“ There 
are the lawyers, — you can make your own 
choice,” replied the judge. The lawyers 
were all seated on a wooden bench inside 
the bar. The fellow began at one end, 
peering into all their faces,—for he was 
very short-sighted. At length he came to 
Judge English, the. last in the row. He 
stuck his face almost against the judge’s, 
who straightened up with offended dignity ; 
but the fellow scrutinized him for a long 
time, and then, turning to the court, said: 
“ Jedge, I b'lieve I’ll spake to the case 
meself.” 

In 1859 and 1860 several changes oc- 
curred. Judge Hanley resigned, and Felix 
J. Batson was elected in his place, but 
resigned shortly afterwards, and Freeman 
W. Compton was chosen to fill the vacancy. 
Judge Scott died, and Henry M. Rector 
was elected in his stead, but resigned to 
take the office of Governor, and Hulburt 
F. Fairchild was chosen to succeed him. 

As Judge Compton and Governor Rector 
are still alive, we forbear to speak of them. 

Judge Batson displayed commendable 
modesty. He was a man of marked abil- 
ity as a lawyer, though of little cultivation ; 
but after a few weeks’ conscientious trial, 
he reached the conclusion that he was unfit 
for service upon an appellate bench, and 
promptly resigned. What a benefactor to 
his country he would be if his example were 
to become contagious ! 

Judge Fairchild was one of the finest 
characters that we have had upon our 
bench. He was born at New Lisbon, 
N. Y., on Oct. 25, 1817, and was educated 
at Williams College, Massachusetts. In 
1838 he went to Louisville, Ky., studied 
law, and was admitted to the bar in 1841. 
In December of that year he came to Ar- 











kansas and located at Pocahontas. There 
he practised law for four years, when he 
removed to Batesville. He rapidly ad- 
vanced in his profession, and when in 1855 
the Pulaski Chancery Court was established 
for the purpose of dealing with the innu- 


-merable controversies arising out of the fail- 


ure of the Real Estate Bank, the recognition 
of his capacity was such that the Democratic 
Governor chose him, though a Whig, for 
the office of Chancellor. He accepted and 
discharged the duties of the place with 
great distinction until 1860, when he was 
elevated to the supreme bench. The advent 
of the war cut short a judicial career which 
promised to be one of great eminence. Dur- 
ing the Rebellion he adhered to the South- 
ern cause; but sadly, for his mind was too 
clear for him to be blind to the error of 
secession. 

In 1864 he removed to St. Louis, but 
under what was known as the Drake Con- 
stitution he was disqualified from practising 
law, and in 1865 took a voyage to Europe 
for business and pleasure. Returning, he 
settled at Memphis, and in January, 1866, 
started up White River to Batesville; but 
on his way he fell sick at Jacksonport, and 
there he died on the 3d of February. 

In person he was of medium height, 
strongly built, with black hair and beard. 
He was a great student and a tireless 
worker, burning his lamp every night until 
long past midnight; and his studies were 
by no means confined to the law. He was 
pleasant in his manners, and of a kind and 
gentle disposition, but reserved rather than 
expansive. His mind was not oratorical or 
imaginative, but was clear, calm, analytical, 
and strong. By.the even balance of his 
intellect he was peculiarly suited to a place 
upon the bench. The opinions which he 
has left in our reports are models of 
strength and accuracy ; and had he been 
permitted to hold the position longer, he 
would have made for himself a great repu- 
tation. As it is, he will not be forgotten 
by the bar of his State, who feel, when they 
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find one of his opinions, that they have | 


found the law. 


| 


were afterward adopted by the court have 
been published. And yet he is so impor- 


Judge Walker resigned on Dec. 31, 1855, | tant a figure in our State’s history, and by 


just one year after Judge Watkins; and 
Thomas B. Hanley was appointed in his 
place, and served until 1859. 

Judge Hanley was born at Nicholasville, 
Ky., on June 9, 1812, and removed to 
Arkansas in 1833, settling at Helena, where 
he resided until his 
death. Always active 
in politics, andastrong 
Democrat, few men in 
the State have filled 
more official positions. 
He was a member of 
both branches of the 
legislature, and was a 
county and probate, a 
circuit, and a supreme 
judge. At the out- 
break of the war he 
sided with the South, 
and was a member of 
the Confederate Con- 
gress. After the war 
he returned to the 
practice, and con- 
tinued it until his 
death on the 8th of 
June, 1880. 

In person he was 
of medium height, of 
dark complexion, with 
black hair and closely 
cropped beard. His character was vigorous 
and aggressive, so that he had devoted friends 
and bitter enemies. He was a good lawyer, 
and a student not only of law but of gen- 
eral literature. At the bar he was suc- 
cessful, and he was a forcible speaker ; but 
the numerous public positions which he held 
necessarily interfered with the growth of his 
practice. 

During the war Albert Pike was for a 
while upon our bench ; but as the doings of 
the court during the Rebellion were not 
recognized, only such of his opinions as 
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his labors at the bar has had so great an 
influence upon the development of our juris- 
prudence that it would not be proper to 
pass him by. 

He was born in Boston, Mass., on Dec. 29, 


| 1809. His parents were poor, and although 


he was examined for 
admission to Harvard, 
he was not able to 
enter because the tui- 
tion of two years was 
demanded in advance. 
From 1825 to 1831 
he taught school at 
various places in Mas- 
sachusetts, when he 
wandered out West, 
and went with a trad- 
ing-party from .St. 
Louis to Santa Fé, 
—at that time a most 
hazardous journey 
through a wilderness 
peopled by Indians. 
He came back across 
the Staked Plains and 
through the Indian 
Territory to Fort 
Smith, Ark. In 1833 
he opened a school a 
short way below Van 
Buren. 

At that time party politics in Arkansas 
were intensely bitter. The Territory was 
divided between the Conway party, or Demo- 
crats, and the Crittenden party, or Whigs ; 
and the excitement was so high that blood- 
shed was frequent, — particularly after Mr. 
Crittenden in 1827 had killed Henry W. 
Conway, a brilliant young man and then the 
leader of the Conway party, in a duel on an 
island in the Mississippi, near the mouth 
of White River. Pike was a Whig, and 
published in the Whig organ at Little Rock 


—the “ Advocate ”’—some articles of such 
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force that the attention of every one was 
attracted. Finding out who the author was, 
Mr. Crittenden sought him out in his little 
country school-room, and he was induced 
to come to Little Rock and assist in editing 
the “Advocate.” There he began to study 
law, and was admitted to the bar by Judge 
Lacy in October, 1834, and soon took a high 
rank. When the Territory became a State, 
the first Revised Stat- 
utes were passed by 
the legislature, — a 
work which for brevity, 
clearness, and consist- 
ency has yever since 
had a rival among us, 
and has had few su- 
periors anywhere. It 
is said that Pike had 
much to do with the 
preparation of the stat- 
utes which it em- 
bodies. He prepared 
the index and notes. 

He went to the 
Mexican War, and was 
present at the battle 
of Buena Vista. Upon 
the subject of the bat- 
tle he wrote a beautiful 
poem, which used to 
be in many of the 
school readers. 

After his return 
Pike criticised the mil- 
itary career of Governor Roane in Mexico, 
and was challenged by Roane. They met on 
a sand-bar just inside the Indian Territory, 
above Fort Smith. Both behaved with 
courage, Pike with notable coolness and 
indifference. Two shots were exchanged 
without effect, and a reconciliation was then 
effected by the seconds. 

In 1853 he removed to New Orleans, 
having prepared himself for the change by 
a diligent study of Roman law; but he 
was compelled to spend so much of his 
time in Washington City under various 
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professional engagements,: that he never 
acquired much of a foothold at the bar 
there. 

In 1857 he returned to Arkansas, and 
continued the practice until the war ; when, 
like so many other Northern men who had 
come South, he espoused the Southern cause 
with an ardor surpassing that of the natives. 
He had great influence with the Indians, 
and in the Indian Ter- 
ritory he raised quite 
a force of troops. But 
he could never make 
them efficient soldiers ; 
the white man’s style 
of fighting was not 
theirs. 

For a while he was 
upon the bench, and 
his few opinions were 
marked by his cus- 
tomary power. They 
are to be found in 24 
Arkansas, having been 
adopted by the court 
after the war. 

When the war was 
over he practised law 
for a time in Mem- 
phis, and then re- 
moved to Alexandria, 
Va., in 1868, and to 
Washington City in 
1870, where he re- 
sided until his death 
on the second day of April, 1891. 

He was a man of the most varied and 
extensive culture. Not only was he an 
accomplished common-lawyer, but he de- 
voted a great deal of time to the Roman 
law, and wrote a work of great learning, in 
three large volumes, upon its maxims. This 
remains in manuscript in the United States 
Supreme Court library, being too abstruse a 
subject for profitable publication. He also 
made a translation of the Zend Avesta and 
of the Rig Veda, with annotations, in twenty- 
two large volumes, which are still in manu- 
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script, but which would be a great boon to 
scholars if published. 


He was also an accomplished poet. Many 
of his verses are of great merit. He hada 


number of them printed, but only for private 
distribution among his friends. He devoted 
a great deal of attention to Masonry, and at 
the time of his death he had attained the 
highest rank possible in that order. 
During the war the 
loyal people of the 
State adopted the 
Constitution of 1864; 
and under it T. D. W. 
Yonley, Elisha Baxter, 
and C. A. Harper 
were the first judges. 
They were in office 
but a short time, and 


produced no_ great 
impression. 
In August, 1866, 


David Walker, F. W. 
Compton, and John J. 
Clendenin wereelected 
judges, but were soon 
displaced by the recon- 
struction Constitution 
of 1868. 

For six years, from 
1868 to 1874, the 
carpet-baggers were 
in office. Of the dis- 
graces of that time it 
is needless to speak; 
they have passed into history. Upon the 
supreme bench there were many judges, —a 
few of them conscientious and upright men, 
the majority political adventurers. And yet 
even this evil time had its advantage, — it 
introduced the Code of Civil Procedure. The 
leaders of the Arkansas Bar were gll opposed 
to its introduction; the common-law sys- 
tem of pleading, which they had mastered 
by years of study, was a tremendous weapon 
in their hands. Those who had not attained 
proficiency in it found themselves invalved in 
a hopeless labyrinth, and were soon caught 
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in the toils of their wily adversaries. They 
were loath to give up an accomplishment 
which it had taken years to acquire, and 
which left them the undisputed masters of 
the field ; and had it not been for the recon- 
structionists, who in their invasion brought 
with them the Civil Code, it is probable 
that we should still be struggling with the 
intricacies of special pleading, carried to an 
excess of technical- 
ity unknown even to 
Chitty. 

Of the reconstruc- 
tion judges, two of 
the best, W. W. Wil- 
shire and Lafayette 
Gregg, are now dead ; 
and of them we can 


speak. 

Judge Wilshire was 
born in Gallatin 
County, Illinois, on 
the 8th of September, 
1830. In 1852 he 
went to California 


with the gold-hunters, 
but returned in 1855 
with more experience 
than gold. He began 
studying law in 1859. 
In 1862 he entered 
the Union army, and 
was made a major. 
After the war he set- 
tled at Little Rock, and 
formed a partnership with Judge ‘English. 
In July, 1867, he was made Solicitor-General 
of the State, and in 1868 he was made Chief- 
Justice. He resigned on Feb. 16, 1871, and 
returned to the practice. In 1872 he ran 
for Congress, and was admitted, but un- 
seated in favor of T. M. Gunter, the Demo- 
cratic candidate, when his official term was 
about to expire. 

In 1874, when the people entered upon the 
death-struggle with the carpet-bag régime, 
Judge Wilshire, and Judge Caldwell of the 
Federal court, though ardent Republicans, 
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threw all their energies into the cause of the 
people. The position of both gentlemen, and 
their unquestionable allegiance to the Repub- 
lican party, gave to their testimony against 
the carpet-bag iniquities a great weight; and 
the value of their services to the State at 
that critical time cannot be overestimated. 
In gratitude for his efforts, the Democrats in- 
dorsed Judge Wilshire for Congress in 1876, 
and he was elected without substantial op- 
position. After the expiration of his official 
term he entered upon the practice of his 
profession at Washington City, where he 
died a few years ago. 

Judge Wilshire was not a great lawyer, 
but he was a man of sterling honesty, and 
he sat upon the bench at a time when that 
quality was not a superfluity. In person he 
was rather tall, with blond hair and beard, 
of agreeable manners and kindly disposition. 

Judge Gregg was born near Decatur, in 
Lawrence County, Alabama, on the 6th day 
of February, 1825, and moved in 1835 with 
his father to Washington County, Arkansas, 
where he grew up on a farm near Fayette- 
ville. He was educated by home study and 
in the schools of the country, completing 
his course at the Ozark Institute, then a 
popular high-school located three miles from 
where the State University now stands. In 
1852 he was admitted tothe bar. In 1854 
he was elected to the State legislature. 
He was elected to the office of prosecuting 
attorney in 1856, and was re-elected in 1858 
and in 1860. 

Being in feeble health from protracted 
dyspepsia, he did not enter the army at the 
breaking out of the war, but later joined 
the Union service, and was made Colonel of 
the Fourth Regiment of Arkansas Federal 
Cavalry, which he commanded until the 
restoration of peace. Immediately upon 
the surrender of the Confederate forces, he 
applied to have his regiment mustered out. 
In July, 1865, he opened his law office in a 
cabin which he placed on the lot where his 
former office had been burned. In 1867 he 
was appointed State Chancellor, and held 











that court at the capital for about one year, 
when he was elected a judge of the Supreme 
Court, and occupied that bench until 1874. 
He then declined to accept another term, 
though strongly solicited by attorneys with- 
out regard to politics. He returned to his 
former home and resumed the practice of 
law, which he kept up with success until 
his death on Nov. 1, 1891. 

In person he was rather small and slender, 
with light hair and mustache. He was of 
a very kindly and sociable disposition, which 
was reflected in his manners ; and at a time 
when party feeling was intensely bitter, he 
preserved the respect and confidence of all 
by the rectitude of his course. Asa judge 
he was careful and accurate, and did a dis- 
proportionate part of the work that was done 
during his official term. 

After the overthrow of the carpet-baggers, 
the Constitution of 1874 was adopted, and 
Judge English, Judge Waiker, and William 
M. Harrison were elected judges. Of the 
first two we have already spoken ; the last 
is still living. On May 19, 1878, Judge 
Walker resigned, and Judge Jesse Turner 
was appointed in his stead. As he too is 
alive, we refrain from speaking of him. 

In September, 1878, John R. Eakin was 
elected to succeed Judge Turner. He was 
born at Shelbyville, Tenn., on Feb. 14, 1822. 
He graduated at the Nashville University in 
1840; and after studying law for three years, 
one of which was spent at Yale, he was ad- 
mitted to the bar. In 1849 his father died, 
leaving him a large estate. Handsome in 
person, agreeable in manners, fond of soci- 
ety and qualified to shine in it, he enjoyed 
life to its utmost, careless of the diminution 
of his patrimony. In 1857 he removed to 
Washington, Ark., bringing with him a for- 
tune considerably impaired. Washington, 
though a small place, was in those days one 
of great gayety and of no little brilliancy, 
where the rich planters of the Red River 
bottoms gathered with their families for 
business and pleasure; and soon Eakin was 
one of the most popular in its circle. 
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He strongly opposed secession, but when 
it was decreed, accepted it as an accom- 
plished fact. The war destroyed the remain- 
der of his once handsome estate, and after 
its termination he returned to the practice, 
editing also the “ Washington Telegraph,” 
—a paper which he had conducted through- 
out the war. In 1874 he was elected State 
Chancellor, —a place which he retained un- 
til his election to the 
supreme bench in 
1878. He died on 
Sept. 3, 1885, while 
still in office. 

In person he was 
of middle height, and 
of handsome and 
agreeable _ features. 
In youth he _ was 
something of a dandy, 
but in later years 
became very careless 
of his dress. During 
the war and the dark 
years which _ suc- 
ceeded, he fell into 
the habit of drinking 
to excess; but upon 
his election to the 
bench he entirely re- 
formed. He was of a 
most kind and genial 
disposition, fond of the 
society of his friends 
and of cultivated la- 
dies, and with an unbounded charity for the 
weaknesses of others. His kindness of heart 
was one of his greatest faults as a judge. 
He could not conceive that any one, espe- 
cially any one that he had ever known, 
could be so wicked as to commit an inten- 
tional fraud ; and under his administration 
that important branch of equity jurispru- 
dence fell into abeyance. 

As a Christian philosopher he has never 
had a superior. Much came to sadden his 
old age. From wealth he was reduced to 
poverty. Many domestic misfortunes came 
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_mured, he was never soured. 


upon him; and at ‘length the wife of his 
youth, the mother of his children, —a no- 
ble woman, who had sustained him in adver- 
sity and rejoiced with him in the hours of 
happiness, — was taken away. He survived 
her only a few months; but he never mur- 
He wrapped 
his old weather-stained cloak about him 
with a quiet, gentle resignation that seemed 
to say, “The Lord 
gave, and the Lord 
hath taken away ; 
blessed be the name 
of the Lord,” and 
went about the dis- 
charge of his du- 
ties, never saying a 
harsh word to any 
man, never entertain- 
ing an _ uncharitable 
thought. 

As a judge he was 
reactionary. His fa- 
vorite author was 
Scott, his favorite pe- 
riod of study the Mid- 
dle Ages. He thought 
that in the old com- 
mon law there were 
great virtues, and a 
casein the Year-Books 
was for him a higher 
authority than one 
in Wallace or Otto. 
His peculiar affection 
was for equity. A fluent and agreeable 
writer, he delighted to get hold of huge 
chancery transcripts, and to discourse at 
length of the general principles of equity 
jurisprudence. He rarely cited an author- 
ity, saying that they looked like cockleburs 
in an opinion. The value of his services in 
chancery cases was much impaired by his 
amiable incapacity to believe in fraud, 
which resulted sometimes in the escape of 
guilty administrators, guardians, and other 
trustees. ; 

The year 1882 was rendered notable in 
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the history of the court by the accession to 


the bench of William W. Smith, who suc- | 


ceeded Judge Harrison. Since the recon- 
struction era the judges had been men 
advanced in years, whose thoughts were | 
turned backward to the days of their earlier 
manhood. But in the mean time great | 
changes had taken place. The war had | 
supervened, destroying old institutions and | 
creating new.  Rail- 
roads and telegraphs 
had been built, not 
only bringing with 
them new questions, 
but revolutionizing the 
methods of business. 
A new age had come, 
and required a judge 
to comprehend it and 
to expound its needs. 
Such a one was found 
in Judge Smith. 

He was born in 
Abbeville _ District, 
South Carolina, on the 
12th of October, 1838, 
and was a graduate of 
Columbia College in 
that State. Leaving 
the college in 1858, 
he taught Latin and 
Greek in a school at 
Charleston until a 
short time before the 
war, when he removed 
to Monroe County, Arkansas, and started in | 
life as a planter. 

A true South Carolinian, he entered the 
army when the war broke out, and served 
until he was captured at Port Hudson, 
attaining the grade of a captain. While a 
prisoner at Johnson’s Island, he devoted his | 
time to studying law. The war destroyed 
the value of his lands; and upon his return 
to Monroe County, he taught school, con- | 
tinuing the study of the law in the mean | 
time. In May, 1867, he was admitted to | 
the bar, and became the partner of Simon 


430 The Green Bag. 





STERLING R. 


P. Hughes, — now one of the judges of 
the court, — practising law at Clarendon, 
Ark. In 1877 he removed to Helena. 
He took his seat upon the bench on 
Nov. 1, 1882, and died of consumption, 
brought on by too close attention to his offi- 
cial duties, on the 18th of December, 1888. 
In person he was tall, slender, and well- 
favored, with iron-gray hair, mustache, and 
imperial. His life was 
distinguished by the 
most absolute purity 
of motives and con- 
duct. His demeanor 
was kind and affable, 
his conversation agree- 
able, and enlivened by 
a sly humor devoid of 
malice. With great 
suavity of manner he 
combined the most 
unalterable firmness 
in the discharge of his 
duty. He was one of 
the most rapid work- 
ers that we have ever 
had upon the bench, 
disposing of a vast 
amount of business. 
His opinions are mod- 
els, — clear, brief, and 
pointed, stating the 
facts with great con- 
ciseness and the law 
with extreme  pre- 
cision. He was particularly alive to the im- 
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| portance of the new questions which had 


arisen out of changed conditions, and met 


| them in a progressive and enlightened spirit. 


He brought to the bench a new vigor, a 
capacity to comprehend, and a readiness to 
accept the altered circumstances of the Com- 
monwealth; and in his untimely death the 
State suffered a loss which it has never 
ceased to regret. 

Upon the death of Judge English, Sterling 
R. Cockrill was elected Chief-Justice, and 
still occupies the place. Upon Judge Eakin’s 
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death, B. B. Battle, who is still upon the 
bench, was chosen in his stead. 

After the death of Judge Smith, the legis- 
lature increased the number of judges to 
five ; and on April 2, 1889, Monti H. San- 
dels, Wilson E. Hemingway, and Simon P. 
Hughes were elected to fill the vacancies. 
The last two are still in office. Judge San- 
dels, of whom much was expected, died on 
the 12th of November, 1890. He was a man 
of great mental strength. He was born in 
Maury County, Tennessee, on the 13th day 
of August, 1851. When he was eight years 
old, his father removed to Arkansas and set- 
tled at Fort Smith. The old gentleman was 
an Episcopal clergyman, and himself con- 
ducted his son’s education. In 1872 he was 
admitted to the bar, and rapidly acquired a 
large and lucrative practice, which at the age 
of thirty-eight he resigned to accept a seat 
upon the bench, — moved thereto in some 
measure by a bronchial affection which made 


public speaking difficult. The strength of his | 


intellect, and his rapid and firm grasp of legal 
questions were very remarkable. He pos- 
sessed in a high degree what is called a legal 
mind, —a capacity to understand correctly 
the reasons of the law, and to perceive clearly 
the real point upon which the case turns. 
He has left us few opinions, but those are 
characterized by a marked force and by a 
striking originality in his methods of ex- 
pression. 

In person he was tall, rather slender, dark, 
with black and curling hair growing rather 
thin about a broad, rounded brow. He 
was deliberate in speech, and stoical as an 
Indian, —and indeed was sometimes jestingly 
called an Indian. He loved his friends with 
unusual devotion, and was strong in his hate 
as in his love. His death was a great blow 
to the hopes of the bar. 
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On Feb. 16, 1891, W. W. Mansfield was 
elected to succeed Judge Sandels. Our 
court is now composed of S. R. Cockrill, 
Chief-Justice, and of B. B. Battle, Wilson E. 
Hemingway, Simon P. Hughes, and W. W. 
Mansfield, Associate Justices. It is widely 
different in its temper from the court that 
met on the 24th of January, 1837. Then 
technicalities were esteemed the life of the 
law. Days would be consumed over a nice 
point of special pleading. Whether the 
action should be trespass or trespass on the 
case, whether an absgue hoc was in proper 
form, whether a plea should be in abatement 
or in bar, were then the vital issues. All 
that has passed away. It is probable that 
no member now upon the bench could draw 
a declaration in assumpsit without having 
recourse to Chitty. The old trumpery of 
the common law, with its meaningless forms 
and labyrinthine technicalities, has been 
discarded forever. The code has been ac- 
cepted ; and a more liberal court in matters 
of pleading, one which pays less attention 
to the outward forms of the law, or strives 
harder to reach the principles of right and 
justice which are its eternal essence, would 
not easily be found. 

In looking back over the history of the 
Arkansas Supreme Court, its most marked 
characteristic is its conservative soundness. 
It has followed with surprisingly few de- 
partures the general growth of the coun- 
try’s jurisprudence; so that it can almost 
always be said that the law on any point 
is in Arkansas as it is in a majority of the 
States. The court has never been strikingly 
original; but adhering to precedent with 
unusual fidelity, it has been remarkably free 
from those vagaries, those “wild-cat” deci- 
sions, which are so trying to the patience of 
the bar and so injurious to public interests. 
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/ JOHN K. PORTER. 


By Grosvenor P. Lowrey. 


II. 


K agpeamen PORTER was appointed by Gov- 

ernor Fenton in 1865 to the Bench of 
the Court of Appeals, to fill the vacancy 
caused by the death of Judge William W. 
Wright. The offer of this place was 
promptly accepted, since it opened a way 
to a severance of existing partnership rela- 
tions, which he had for some time contem- 
plated. The appointment had no political 
significance or consequence. 

I have heard it said of Judge Porter that 
he was too much of an advocate to be a good 
judge. That judgment was not well consid- 
ered, A perusal of his opinions will, I think, 
show that as a judge he has had no superior 
on the bench in this State, and few peers. 
His mental constitution and his moral and 
mental vigor forbade him to dally with a 
question when he once saw its solution 
clearly ; and he always did see it clearly 
before he began to write. In consulting his 
judicial writings, the reader will not find it 
necessary to struggle painfully through pages 
of balanced propositions, now guessing right 
and now guessing wrong, as to what the 
eventual judgment is to be. It is always 
manifest from the outset what is to be the 
outcome, and space is occupied solely in an- 
nouncing reasons for the foreseen conclu- 
sion. This uncompromising certainty of 
expression does not hide from the intelli- 
gent reader the clear and gentle light of 
judgment which shines through it all. A 
certain quality in his opinions does show 
that on the bench as at the bar, sophistry 
received his prompt condemnation, and 
sometimes assurance of his scorn, — and 
that may to some temperaments seem un- 
judicial. 

Turning” by chance to the Reports, I find 
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example of this. 
saying : — 


The opinion begins by 


* The defendant Van Santvoordt was not a party 
to the contract with the proprietors of the Cam- 
den, and he did not navigate the steamboat by 
which that vessel was towed. He neither owned 
nor chartered the Cayuga, nor did he take any 
part, as agent or otherwise, in chartering it. He 
was held liable on the sole ground that he was a 
stockholder, etc. . . . To connect the defendant 
with the liability, the court below found it neces- 
sary to hold, in substance: (1) That there was 
such a corporation as the Steam Navigation Com- 
pany ; to the end that he might be bound, asa 


| shareholder, by the corporate acts of its officers. 


(2) That there was zo such corporation ; to the 
end that he might be held responsible as a partner 
for debts contracted, and for torts committed by 
other persons assuming to act in its name.” 


Perhaps the judge who was overruled in 
that case may have thought Porter had too 
much the habit of an advocate. 

I have space to refer to only one other 
opinion, which has always seemed to me to 
be a model of judicial decision, the opinion 
in the case of People v. Roper, 35 N. Y. 631. 
Upon this opinion I am willing to rest a 
claim for Judge Porter’s judicial eminence. 
That judgment seems conceived in the 
spirit of loftiest statesmanship, applied to 


a minor situation in political affairs, and 


is expressed with impressive dignity and 
a persuasive eloquence, which are alike 
fitting to great and small occasions when 
arising under the administration of a 
scheme of free government. 

I was before Judge Porter in his magis- 
terial capacity only once. That was for the 
argument of the case of Hoffman v. Aétna 
Insurance Company, reported 32 N. Y. 405. 


Herrick 7. Van Santvoordt, 34 N. Y., a good | George C. Barrett had been counsel upon 
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the other side, but did not take part in the 
argument in the Court of Appeals, having 
in the mean time been elevated to the Bench 
of the Supreme Court of the State. He is 
a man, as all who know him will agree, of 
very clear, positive, and conscientious opin- 
ions. After Judge Barrett had read the 
opinion of Judge Porter overruling the 
views for which he had as counsel con- 
tended, he met me and said that he had 
never felt more assured of being right in 
any case, but that for the first time in his 
life he had been completely convinced of 
error, by Judge Porter’s masterly treatment 
of the case. The mention of Judge Barrett’s 
name recalls an amusing witticism by him 
several years later, after Judge Porter had 
been for some time at the bar in New York, 
often appearing before Judge Barrett. He 
declared it to be his opinion that Porter 
“was capable of trying to draw tears from 
a Master in Chancery on a partnership ac- 
counting.” 

The practical character of Porter’s advice 
to clients may be seen from that which he 
once gave to Governor Fenton, who was for 
many years an object of attentions from the 
press which he doubtless thought to be un- 
deserved, and knew to be unpleasant. He 
consulted Porter as to a particularly offensive 
personal attack. Porter deeply sympathized 
with him ; declared it a public duty to punish 
such abuses of the freedom of the press ; said 
that a line must be drawn at which forbear- 
ance should cease ; and, that line being fixed 
and overpassed, gave it as his opinion that 
the sufferer had but one course left to pur- 
sue,— which was “to pretend as hard as 
possible not to have seen the articles.” 

Judge Porter defended a good many libel 
suits, but I doubt if he ever advised any one 
to seek redress at law for that kind of injury. 


Our partnership went into effect in 1868, 
Judge Porter having resigned late in 1867; 
and was composed of John K. Porter, 
George Wales Soren, Charles Francis 
Stone, and myself. 
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Porter was immediately on his arrival in 
New York in receipt of retainers in the very 
important Erie litigations and other impor- 
tant suits then pending. From the first week 
of his life in New York, his professional em- 
ployment was constant, and sometimes more 
engrossing than was reasonable either to 
client or counsel. I remember the dismay 
with which he came to me one morning, ex- 
hibiting his diary for the day, which con- 
tained seven or eight peremptory engage- 
ments in different courts for the same hour. 
I was able to comfort him by leaves from my 
own experience; and as it happened, no one 
of the cases set down peremptorily for that 
day came on for many days afterwards. 
After that, whenever Judge Porter found his 
services positively promised in more than 
five cases at one time, it was his habit to 
consider himself free to go a-fishing all that 
day. 

He was especially sought after in cases of 
importance or difficulty, whether they were 
jury cases or at the bar of the court. To 
enumerate the important litigations in which 
during the next fifteen years he took an im- 
portant and often controlling part, much less 
to outline that part, would be impracticable 
in any space less than a volume. An epi- 
demic of railway litigation broke out about 
that time, as the more or less direct result of 
new ways of stealing railroads which had been 
found out by ingenious and energetic new op- 
erators. These new ways of stealing naturally 
led to new forms of litigation about the thing 
stolen and the manner of the theft, —or what 
might be called the etiquette of the new art. 
I have said above that Judge Porter always 
believed his clients to be right. It was a nat- 
ural emotion which resulted in a natural con- 
viction. This trait was sometimes put to 
severe tests in those days. He was em- 
ployed for the parties then in the manage- 
ment of the Erie Railway Company, who 
found it convenient about that time to mi- 
grate to Jersey City, a step which they after- 
wards realized (when they came to know the 
capacity of certain members of the bench to 
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sympathize with roguery, and — just for the | 


fyn of the thing !—to thwart and delay all 
measures for its punishment) was unneces- 
sary. Judge Porter, with several other mem- 
bers of the bar, was called to Taylor’s Hotel, 
in Jersey City, to advise upon critical mat- 
ters of law and tactics. On one of these 
visits he undertook to persuade the late 
Mr. to adopt a course which he 
thought the manly and right one. 
counting to me what he said, he repeated, 
“Tt is unfit that the reputation and character 
should be threatened by the 
appearance of,” etc. I asked Judge Porter 
what he had referred to in speaking of the 
reputation and character of - 











of 











| aS appropriate. 
In re- | 


He | 


looked at me in a startled way, and there | 
| partners, after which it was, in strict accord- 


came across his face an expression which 


indicated that for the first time it had dawned | 
upon him that, as the basis of an appeal for 


right action, his client was lacking in the 
elements upon which his counsel relied, and 
would feel about as much pride in “ reputa- 
tion” — as decent people view it — as a tin- 
ker in a leaky kettle which he has no motive 
for mending. There was something pathetic 
in the situation. The clear-headed, eagle- 
eyed, resolute, and perfectly honest lawyer 


Messrs. Tweed, Ingersoll, and others, in- 
dicted in 1870, for various acts of fraud and 
corruption in municipal affairs, to assume 
the responsible control of their defence. 
When he evinced some indisposition he was 
asked to name his own retaining fee, and 
at a second interview it was intimated to 
him that the accused would regard $50,000 
If there was anything in 
this world Porter hated, it was a man like 
Tweed, who betrayed public trusts. He re- 
alized that men who are dishonest in matters 
of public trust are more dangerous than 
ordinary criminals; and to him they were 
a thousand times more obnoxious and hate- 
ful. He felt it his duty to communicate the 
appeal which had been made to him to his 


ance with his own ideas, promptly and _ per- 
emptorily rejected. 
In the case of Tilton against Beecher, he 


engaged in the defence of Henry Ward 


was without a word led to realize that he | 
eral Grant, who was indicted and tried at 


was advising a knave, to whom any appeal 
which honor would permit the lawyer to 
make would be fruitless. Judge Porter did 
not very long continue the adviser of that 
set of men. Perhaps he did not altogether 
suit them. It is certain that they did not 
at all suit him. 


He construed the duty of counsel to accept | 


service very strictly, and would have regarded 
it a most unworthy and impertinent thing in 
a lawyer to determine in advance and against 
him the guilt of an accused person. His 
view of the part assigned in ours and the 


Beecher with the most hearty zeal, upheld 
by a belief in the innocence as well as the 
nobility and purity of character of his client, 
which was as positive and to him as comfort- 
ing as his belief in his religion. He de- 
fended with equal zeal and the same success 
General Babcock, private secretary of Gen- 


St. Louis for complicity in what was called 
the whiskey frauds. In the course of the 
trial, political friends of General Grant came 
to Judge Porter on one or two occasions, and 
excitedly remonstrated against the line of 
defence which he had taken, saying that it 
“implicated the President.” Judge Porter 
was indisposed to render any account of his 


| actions to casual strangers, and contented 


English system to counsel who represent | 


others in court required him in almost every 
case to accept and not to decline professional 
employment. 


These principles were again tried when he | 


was called upon by the representatives of 


| 





himself with saying that he had but one 
client, — General Babcock,— and that his 
sole aim and expectation was to acquit him. 
The jury was largely composed of ex-Confed- 
erate officers and soldiers; and in his address 
to them Judge Porter told them he had 
been warned to tread lightly upon certain 
parts of the case, lest the reputation of Gen- 
eral Grant should be drawn within the con- 
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sequences of their possible verdict. But he 
said that he knew them for soldiers, who had 
fought four years against General Grant, and 
that he was convinced that in no tribunal 
could the reputation of that great soldier 
and honest man be more safe than in the 
case of a jury composed of his late oppo- 
nents in war. He told me that after the 
verdict, which was an acquittal, five of the 
jury came to him and said, “ We thank you for 
understanding us right. We fought against 
that man and fought hard, but nobody need 
take the trouble to persuade us that he isa 
perfectly honest man and a good patriot. 
We know it.” 

The elevated railways which at present 
distinguish the city of New York have their 
foundation built, as I might say, in the sweat 
and blood of Jonn K. Porter. Our firm were 
attorneys for the Gilbert Elevated, afterwards 
the Metropolitan, and afterwards the Man- 
hattan Railway Company. The proceedings 
which surrounded the beginning of these 
enterprises were carried on under great diffi- 
culties, and at times these difficulties seemed 
too great to be overcome. It was not only 
by triumph in the courts, but by advice 
given in his office and by labors far sur- 
passing the ordinary labors of counsel, that 
a clean, substantial, unimpeachable legal 
basis was laid, on which the structures and 
franchises which they embody and represent 
can be forever made useful to this com- 
munity. A volume might with profit and 
instruction be made upon the inside and 
outside history of the elevated railroads liti- 
gations, and much of it would tend to encour- 
age professional men to persist, even in the 
face of apparent disaster, where the object 
is a good and useful one. 

Judge. Porter was employed in many im- 
portant will cases, that being a branch of 
the law in which he had special facility. 
He was also engaged with me in a number 
of cases of importance for the Western 
Union Telegraph Company, for which dur- 
ing fifteen years we were the general coun- 
sel. These litigations often had to do with 
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the building up of the colossal success which 
that company has attained. 

The last case in which he appeared was 
the prosecution of Charles J. Guiteau, in- 
dicted in the District of Columbia for the 
assassination of President Garfield. When 
he closed his address to the jury in that 
strange and unprecedented case, he pro- 
nounced the last word which he was ever to 
speak in a court of justice. 
the wishes of his partners that he engaged 
in that service. In fact, in the autumn of 
1881, we were together in Paris, where I 
had a very grave conversation with him on 
the subject of his health, which had shown 
signs of breaking. I knew that when he 
should reach home there would immedi- 
ately follow the customary applications by 
attorneys to accept briefs ; and representing 
the wishes of his family and his partners, 
I urged him to decline all professional em- 
ployment for a year, to take rest, and, if 
possible, recreation ; and this he seemed to 
promise. He returned first; and when I 
arrived I found that President Arthur had 
sent for him, and had made to him a per- 
sonal appeal, based upon the peculiar circum- 
stances of the case, to assume the responsible 
direction of the prosecution of the murderer 
of the late President. 

While this paper was being written, I 
learned from Mr. William Allen Butler a 
fact which I believe was not known to 
Judge Porter, and which would in part 
account for the urgency which was used 
to induce him to take part in the case. 
Mr. Butler tells me that he was on a visit 
to the White House during the trial, when 
President Arthur told him of his first. knowl- 
edge of Judge Porter. It seems that young 
Arthur, while still a student, chanced to be 
at Ballston Spa while the Circuit Court 
was in session, and a trial in progress in 
which Porter was of counsel. He did not 
know Porter, and, so far as I am aware, was 
never acquainted with him until they met 
in respect to the Guiteau case. The result 
of that Saratoga County trial, however, was 
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that young Arthur resolved that if he was 
ever in trouble, or needed the services of a 
lawyer in a matter of great importance, he 
would not fail to obtain those of the counsel 
whom he so much admired, if they were to 
be had. It was under the influence of this 
recollection that he called in Judge Porter. 

The mephitic air of the court-room, the 
prolonged and responsible work, and the 
anxiety of the case completed what years 
of intense labor and advancing disease had 
begun. He confided to me some circum- 
stances touching that case which enhanced 
his anxiety, which I do not think it now 
proper to mention. It will suffice to say 
that the jury was considered to be composed 
of very inferior and ignorant men. They 
had been separated from their families and 
had not been permitted to see the news- 
papers for more than two months ; during 
which time the wild beast who was on trial 
was permitted to address the court and jury, 
to interrupt counsel, and to conduct himself 
generally in the réle of martyr, and in doing 
this flagrantly to misrepresent to the jury 
the state of public opinion prevailing outside 
the court-room walls. One of Guiteau’s ex- 
pressions addressed to Judge Porter was: 
“God Almighty will punish you prosecuting 
men for the mean, dirty way in which you 
have done your work. That is the unani- 
mous opinion of the press to-day.” 

On other occasions he read in court let- 
ters from different parts of the country, ap- 
proving his act, of which this is one: — 


Mr. CHARLES J. GuirEau, Washington, D. C. 


All Boston sympathizes with you. You will yet 
be President. 
(S’d) A Host oF ADMIRERS. 


The presiding Judge appeared powerless 
to control and prevent these irregularities. 
The confidence and positiveness of the pris- 
oner, who took issue with counsel on almost 
every statement they made, and maintained 
every day a running fire of insulting dia- 
logue, was liable to have the effect of break- 





ing down all sense of respect for the court 
and the prosecution ; and Judge Porter was 
in fear that there would be found upon that 
jury one or more men weak enough to be 
induced by this demonstration to believe 
that there really was in the United States 
a strong sentiment which condoned the 
assassination of the President. In this sit- 
uation it was his policy to allow the prisoner 
to exhibit himself day after day before the 
jury, believing that his true character would 
be made apparent when all his acts and 
declarations came to be remembered and 
considered in the light of the final argu- 
ment. The daily course of procedure is 
made apparent from the manner in which 
Judge Porter resumed his closing argument 
on the 24th of January. Before he had an 
opportunity to do this, the prisoner had 
made various announcements from the 
dock, and Judge Porter said, — 

“ Gentlemen of the jury: As usual, the 
court has been opened by the prisoner ; but 
by his permission I am at liberty to add 
a few words.” 

All this is a part of our judicial history, 
so shameful and fantastic that the future 
reader will have difficulty to believe that at 
the capital of the nation a trial of that sort 
occupied two months, in the midst of up- 


| roar, riot, and defiance of all known rules. 


When a conviction was obtained, Judge 
Porter’s nervous strength gave way, and he 
at once retired to his residence in the coun- 
try for recuperation. Within a few weeks, 
however, he came again to New York; and 
for the last time the members of Porter, 
Lowrey, Soren, & Stone were all together. 
He then announced his purpose to retire 
definitely, — a purpose to which none could 
object who knew the reason: for it. 

I have refrained from speaking, except in 
the most general way, of his professional 
life as a member of our firm. It would be 
impossible to do this intelligibly in any 
short space. 

During the course of the Beecher trial 
there was published in the “ Albany Law 
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Journal” an article contrasting the traits 
and talents of the three very distinguished 
men who took part in that notable case. 
Probably many readers of the present day 
have not seen this, and others have for- 
gotten it. I shall therefore quote that arti- 
cle in full, in the hope that it will not be 
found too long, and that it will be accepted 
in the place of any more particular observa- 
tions by me. 


THREE GREAT ADVOCATES. 


Sundry of our newspapers, in the course of 
comments on the Beecher-Tilton case, have an- 
nounced that forensic eloquence is dying out in 
this country. It is a significant commentary on 
this opinion that three of the four leading counsel 
on this trial should have proceeded to deliver 
three of the finest addresses ever heard at the bar. 
It reminds one of Dr. Lardner’s prediction that the 
ocean could never be navigated by steam ; almost 
while the doctor was speaking, the first steamship 
successfully crossed the Atlantic. Our own opin- 
ion of the matter is that forensic ability is much 
more general than it was a century ago, and that 
the eloquence business is no longer monopolized 
by a few shining men. If you fill up the valleys in 
a hilly country, the hills will disappear ; so able and 
eloquent lawyers are not so noticeable as formerly, 
because the general level of the bar has been 
raised. However this may be, it must be con- 
ceded that the three advocates who have just 
summed up the great scandal trial would be re- 
markable lawyers at any bar. ‘Their conduct of 
the case makes us proud of our profession; and 
we more than ever wonder at the capacities of the 
human mind. The effect of continuous legal train- 
ing is evidenced here. ‘These three great men have 
conducted the most important trial of a public na- 
ture ever held in this country, the longest of any trial 
on record, to our knowledge, save one, and at the 
close of a hundred days of evidence have delivered 
addresses of five, eight, and ten days respectively, — 
addresses which will form a part of the permanent 
forensic literature ; and we suppose théy will keep 
right on trying causes, just as if nothing extraordi- 
nary had happened. They will not even have to 
go to Europe on account of their throats! And 
these addresses are no more wonderful, except in 
length, than scores of others which the same advo- 





cates have delivered, and which the newspaper 
men and the general public never heard of. 

As the writer of this has listened to the trial 
of many cases by two of the three advocates in 
question, and has a general acquaintance with the 
powers of the third, it may be interesting to some 
of our readers to have a professional estimate of 
their characteristics and capacities, and some com- 
parison of their powers. 

We have for many years believed that as a mere 
declaimer, Mr. Beach stands not only at the head 
of the American bar, but at the head of all Amer- 
ican orators. His oratorical style is well-nigh 
perfection. A presence of rare manly beauty and 
dignity, a voice of great power and sweetness, 
a vocabulary singularly affluent and sonorous, an 
unquenchable enthusiasm, and a masculine nobility 
and vigor of thought make him a great master of 
oratory. In regard to his elocution, Mr. Beach 
has but a single defect, — his gestures are con- 
strained, awkward, and violent. As a forensic 
rhetorician, we think he is too level, and that his 
level is too high. He would gain in effect by 
having more conversational and familiar passages. 
The thunder is grand, but we don’t want always to 
hear it. He commands, rather than persuades ; 
and men sometimes set their faces against such 
advocacy. As an advocate, Mr. Beach suffers 
from a lack of two gifts, humor and power of illus- 
tration, — very important defects in an advocate. 
In the former of these qualities he is strikingly 
inferior to Mr. Evarts, and in the latter to Mr. 
Porter. In his conduct of a case Mr. Beach is 
remarkably self-possessed, fertile, and courageous, 
but lacks tact and knowledge of human nature. 
We think, too, from a pretty intimate knowledge 
of him, that his culture is by no means so broad 
as that of either of his antagonists. He is not a 
man of many books, except law-books. Still, he 
is not by any means a genius ; he is simply a man 
of the highest order of legal talents. It may be 
inferred from the foregoing that we do not give 
him the very highest place as an advocate at nisi 
prius. But before an appellate court, in the dis- 
cussion of pure questions of law, we regard him as 
the head of the American bar. There his grand 
manner, his elevated style, his noble scorn of petty 
arguments, and his various and profound legal 
learning find their proper place. This is a higher 
sphere than persuading juries, and Mr. Beach 
should addict himself to it. It is in this walk, and 
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not in the service of such men as Stokes, Barnard, 
apd ‘Tilton, that he will find his permanent and 
most satisfactory fame. 

Singularly enough, in Mr. Porter we find a life- 
long professional antagonist of Mr. Beach. It is 
gratifying to know that like two athletes who have 
long struggled doubtfully for the mastery, they 
have the profoundest respect for each other. A 
more complete contrast to Mr. Beach than Mr. 
Porter, in every point of view, could not be im- 
agined. In person rather insignificant, and in 
manner apparently somewhat theatrical, he pos- 
sesses none or few of the graces of the orator. 
But he possesses something which is more effec- 
tive; namely, the indefinable magnetism which 
enables some rare men to fascinate their auditors. 
In our opinion, Mr. Porter comes nearer to being 
a genius than any other man at our bar. If we 
were called on to point out his most prominent 
and potent characteristic, we should say it is his 
dramatic power. His trial of a cause from the 
start is a consecutive drama. No question and 
no suggestion but has some connection in his 
mind with his final argument. We have watched 
his wondrous power in this respect until we have 
grown to regard it as something almost magical. 
It has sometimes seemed to us almost as if he 
swayed the cause at his own sovereign pleasure. 
In summing up, his glowing imagination, his ex- 
quisite ingenuity, his magnificent generalizations, 
his manly pathos, his faculty of grouping and con- 
trasting facts, his fertility of illustration, and his 
vivid and dramatic rhetoric seize upon the listener, 
and carry him out of himself and make him the 
property of the orator. Mr. Beach fills us with 
admiration of the advocate, Mr. Porter makes us 
in love with his cause ; Mr. Beach lifts us up, Mr. 
Porter carries us away ; when we listen to the one 
we are afraid we shall yield without knowing it. 
A great actress said that when she played Juliet to 
Garrick’s Romeo, she felt that she could not deny 
him access to the balcony; when she played 
Juliet to Barry’s Romeo, she felt that she must 
inevitably descend to him. This expresses the 
difference between these two orators. The one 
would raise a mortal to the skies ; the other would 
draw an angel down. Erskine or Choate may 
have surpassed this advocacy, but we doubt it. 
Before a jury Mr.. Porter is peerless. In the 
higher plane of professional labor of which we 
have spoken, he is a shining and original, but not 








an unrivalled debater. When, however, the ques- 
tion 1s one of mixed law and fact, as in the Parrish 
will case, it would be difficult to conceive anything 
more admirable than his presentations. As we 
have not hesitated to speak of Mr. Beach’s defi- 
ciencies as an advocate, so we shall allude to what 
seems to us Mr. Porter’s main defect. He always 
strikes us, on reflection, as an actor. He is just 
as effective in a bad case as ina good one. The 
cause lends him no aid ; he makes the cause. At 
the moment we yield, just as the jury does. If 
he has the last word, the day is his. But we sus- 
pect that if he is to be answered by a strong man, 
his wondrous spell might fade. 

We now come to Mr. Evarts, who has a more 
extended reputation than ‘either of his brethren. 
With a world-wide celebrity as a lawyer and a 


statesman, he stands as the representative man of 


our profession. But Mr. Evarts is not a shining 
orator, and consequently cannot be compared with 
Mr. Beach or Mr. Porter as an advocate. In sev- 
eral essentials, however, we think he surpasses 
both of them. In humor, in adroitness, in judg- 
ment, in patience, in self-mastery, and in a knowl- 
edge of law in its highest and broadest sense, 
he is in our opinion facile princeps. As we are 
not a juryman, we confess that after quaking at 
the thunders of Beach and growing feverish over 
the drama of Porter, it is refreshing to listen to 
the calm, clear logic of a man like Evarts. If 
one considers a case under Beach’s presentation; 
it is like looking at an object through a superior 
magnifying-glass ; when Porter presents it, you 
gaze through a variously stained glass window of 
many panes ; when Evarts presents it, you see it 
through a broad, clear pane of French plate. We 
had feared, however, that Mr. Evarts would not 
appear to his best advantage in this trial. We 
had supposed that his proper and exclusive arena 
was where grave constitutional questions are dis- 
cussed, —as, for instance, on the impeachment 
trial of President Johnson. But his conduct of 
this case has been a surprise to us, as we dare say 
it has been to every one else. It seems to us that 
it has been faultless. In every point of view — as 
an examiner and cross-examiner, in the discussion 
of points of evidence and in the summing up — he 
has exhibited most varied and admirable talents of 
a lawyer. His cross-examination of Theodore 
Tilton, in our judgment, was an unequalled master- 
piece ; and his final argument, while it must yield 
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to those of his brethren in brilliancy and declama- 
tory force, must have left a deeper mark on the 
jury than theirs. Mr. Evarts’s rhetoric is far from 
being a model, — somewhat diffuse and involved ; 
but spite of all seeming disadvantages, he has the 
art to appear less an advocate and more a dis- 
interested judge than either of his compeers. 

If we are correct in our analysis of the powers 
of these three great men, it will be seen that each 
is sud generis and unapproachable in his peculiar 
sphere. All things are not to all men. These 
three combined would make the ideal advocate, 
who would persuade Agrippa himself. If we are 
ever indicted for anything important, we shall 
retain Evarts as general manager, Porter to sum 
up to the jury, and Beach to argue the appeal if 
we happen to be convicted. 
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Judge Porter was twice married, — first, in 
1837, to the daughter of Hon. Eli M. Todd 
of Waterford, by whom he had two children, 
Mary, who died in 1867, and William L., a 
graduate of Harvard College and Law School, 
who was closely associated with his father 
during all the jater years of his life; and 
the second time to Harriet, daughter of 
the Hon. John Cramer, also of Waterford, 
and who survives him after a married life of 
more than thirty years. Together with his 
son William, Mrs. Porter had the sad satis- 
faction to watch the slowly fading light of 
a genius which his contemporaries are not 
likely to see repeated. 
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ADVICE TO STUDENTS AT LAW IN THE YEAR 1668. 








Compiled from Rolle’s Abridgment 


By E. ALLEN Frosr. 


BS Bagerengs the Method of the study 
of the Common-Law, I must in gen- 
eral say thus much to the Student thereof ; 
It is necessary for him to observe a Method 
in his Reading and Study; for, let him as- 
sure himself, though his Memory be never so 
good, he shall never be able to carry on a 
distinct serviceable Memory of all, or the 
greatest part he reads, to the end of seven 
years, nor a much shorter time, without 
helps of Use or Method, yea, what he hath 
read seven Yeares since will, without the 
help of Method, or reiterated Use, be as new 
to him as if he had scarce ever read it: A 
Method therefore is necessary, but various 
according to every Man’s particular Fancy. 
I shall therefore propound that which by 
some Experience hath been found to be very 
usefull in this kinde, which is this; First, it is 
convenient for a Student to spend about two 
or three yeares in the diligent reading of 
“ Littleton,” “ Perkins,” ‘“ Doctor and Stu- 
dent,” Fitzherbert’s “ Natura Brevium,” and 
especially my Lord Coke’s Commentaries 
and possibly his Reports; this will fit him 
for Exercise, and enable him to improve 
himself by Conversation and Discourse with 
others, and enable him profitably to attend 
the Courts of Westminster. After two or 
three Yeares so spent, let him get him a large 
Common-Place-Book, divide it into Alpha- 
betical-Titles, which he may easily gather up, 
by observing the Titles of Brook’s Abridg- 
ment and some Tables of Law-Bookes. 


Afterwards it might be fit to begin to read 
the Year-Books: and because many of the 
Elder- Year-Books are filled with Law not so 
much now in Use, he may single out for his 
ordinary constant Reading such as are most 
Usefull: as the last part of Edw. 3, the Book 
of Assises, the second Part of Hen. 6, Ed. 4, 





Hen. 7, and so come down in order and suc- 
cession of time to the latter Law, viz. Plow- 
den, Dyer, Coke’s Reports the second Time, 
and those other Reports lately printed: as 
he reads, it is fit to compare Case with Case, 
and to compare the Pleadings of the Cases 
with the Books of Entryes, especially Ras- 
tals, which is the best, especially in relation 
to the Year Books; what he reads in the 
Course of his Reading let him enter the 
Abstract or Substance thereof, especially of 
Cases or Points resolved, into his Common- 
Place-Book, under their proper Titles: and 
if one Case falls aptly under several Titles, 
and it can be conveniently Broken, let him 
enter each part under its proper Title; if it 
cannot be well broken, let him enter the Ab- 
stract of the entire Case under the Title 
most proper for it, and make References 
from the other Titles unto it. 

It is true, a Student will waste much Paper 
this Way, and possibly in two or three Yeares 
will see many Errors and Impertinencies in 
what he hath formerly done, and much irre- 
gularity and disorder in the disposing of his 
Matter under improper Heads: But he will 
have these infallible Advantages attending 
this Course. 

I. In process of Time he will be more 
perfect and dexterous in this Business. 

II. Those first imperfect and disordered 
Essayes will, by frequent Returns upon 
them, be intelligible, at least, to himself, 
and refresh his Memory. 

III. He will by this Means keep together 
under apt Titles whatsoever he hath read. 

IV. By often returning upon every Title 
as Occassion of Search, or new Insertions 
require, he will strangely revive and imprint 
in his Memory what he hath formerly read. 

V. Hewill be able at one View to see 
the Substance of Whatsoever he hath read 
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concerning any one Subject, without turning 


to every Book (only when he hath particular | 
' out recoursing to Tables or other Rep- 


occassion of Advice, or Argument, then it 
will be necessary to look upon that Booke 
at large, which he finds Usefull to his Pur- 


pose). 


VI. He will be able upon any Occas- 
sion to find any Thing he hath read, with- 


ertories, which are oftentimes short, and 


| give a lame Account of the Subject sought 
' for. 





LONDON LEGAL LETTER. 


Lonpbon, Aug. 6, 1892. 

|S judgment which the Judicial Committee 

of the Privy Council delivered this week in 
Read v. The Bishops of Lincoln forms the close 
of the greatest of the Ritualistic prosecutions which 
have agitated the Church of England during the 
past thirty years. The ceremonial acts complained 
of were committed by the Bishop of Lincoln 
in the year 1887; and the Church Association — 
a body which undertakes the guardianship of the 
Protestantism of England — having succeeded in 
instituting proceedings, the case was ultimately 
tried before the Archbishop of Canterbury, sitting 
with episcopal assessors. In November, 1890, 
the Archbishop delivered judgment which was in 
favor of the Bishop on almost every point. This 
result caused great indignation among the ranks of 
extreme Low Churchmen, and so it was with much 
ardor that the promoters of the suit, backed by 
the Church Association, appealed from the findings 
of the Archbishop to the Judicial Committee of 
the Privy Council. The promoters had every rea- 
son for confidence that they would succeed in 
securing a reversal of the judgment at the hands 
of the Judicial Committee ; for all, or almost all, 
the ceremonial practices upheld by Archbishop 





Benson in his judgment have been declared illegal 
and contrary to the rubrics of the Church of Eng- | 
land on several occasions by the Privy Council. | 
The idea was therefore not ill-founded that the | 
Judicial Committee would consider itself bound | 
by its previous decisions, and reverse, in conse- | 
quence, the pronouncement of the archiepiscopal | 
tribunal at Lambeth. Just imagine the consterna- | 
tion which fell on the Church Association and their 
henchmen last Tuesday, when the long delayed 
judgment of the Privy Council was delivered by 
the Lord Chancellor, upholding the Archbishop on 
all points, and dismissing the appeal! The Lord | 


Chancellor entered elaborately into the question as 
to how far they were bound by previous decisions, 
and arrived at the conclusion that they were not 
so bound under all circumstances. Except among 
a few ultra Low Churchmen, the result has been 
greeted with extreme satisfaction, as likely to con- 
tribute sensibly to the peace of the Church and to 
put an end to a most futile type of litigation. It 
is now decided that the following practices at the 
celebration of the communion are not contrary to 
the law of the Church of England: the use of the 
mixed chalice, if the water and wine are mingled 
prior to the service, and not ceremonially in the 
course of it ; the eastward position of the celebrant 
at the consecration ; and the singing of the “Agnus. 
Dei” during the communion service. As to the 
two lights on the altar, when not required for the 
purpose of giving light, the Archbishop had deter- 
mined in favor of the practice ; that is to say, he 
found, on elaborately examining all kinds of evi- 
dence, that he could not pronounce it illegal if not 
done ceremonially. The Privy Council, appre- 
hensive, perhaps, that they would have had to take 
another view of this particular question on its merits, 
acquitted the Bishop on another ground. The 
Lord Chancellor pointed out that on the occasion 
when the Bishop was alleged to have celebrated 
the sacrament while two lights burned upon the 
altar, he was conducting the service in a church at 
which he was in a sense a visitor, and over whose 


| services he had no control, — the responsible _per- 


son in such cases being of course the minister of 
the church ; consequently he absolved the Bishop 
of responsibility in this matter altogether. 

The divergence between the former and the 
present attitude of the Privy Council towards eccle- 
siastical ceremonies is simply a reflex of the public 
mind. In 1874, when the ill-judged Public Wor- 
ship Regulation Act was passed, a considerable 
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section of the English public was simply crazy 
with fear that Ritualism portended the speedy tri- 
umph of Romanism ; now that hallucination has 
practically died out, and towards the whole subject 
a good deal of indifference reigns. 

We are just happily recovering from the extite- 
ments of the General Election. Every night, while 
it lasted, enormous crowds of eager partisans 
thronged their respective political clubs; and the 
demand for liquid refreshments was in some cases 
so enormous that the club managers found it diffi- 
cult to gratify every individual palate. Members 
of the bar, whether as candidates, speakers, can- 
vassers, or agents, swarmed in every constituency. 
Of some of these youthful orators, their cynical 
brethren who remained at their legal labors affirmed 
that they would have done their party much more 
good by sitting silently in chambers. Of course a 
very large number of barristers, both eminent and 
obscure, have been returned. Every one regretted 
the defeat of Sir Horace Davey, the leader of 
the Chancery Bar. Although our greatest law- 
yer, and a beautiful exponent of legal problems 
in court, he cuts a very unimpressive figure, as you 


might easily fancy, on a public platform, where | 


his mental subtlety appears mere insincerity, and 
his cynical tone absolute indifference. He has had 
many political reverses, but it is expected that Mr. 
Gladstone will find a high place for him. 

I should have liked to tell you what the new 
legal appointments are going to be ; but we won’t 
know for some time yet. The movement of the 
amendment to the Address from the Throne in the 
House of Commons has been intrusted to Mr. 
Asquith, Q. C., who has made more mark in Par- 
liament as a politician than any lawyer for several 
years. Outside a limited circle, he was almost 
unknown until he entered Parliament as a Liberal 
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some years ago. Then he was one of the junior 
counsel in the Parnell Commission, where he was 
considered to have argued some points of evidence 
and to have done a piece of cross-examination with 
unusual aptitude. He owes his fame, however, 
to a few successful speeches in the Commons, 
which attracted attention from all parties. Mr. 
Asquith is sure of office, — probably the Solicitor- 
Generalship, which is most likely ; others predict 
for him the Home Secretaryship, but I think that 
is improbable. 

I don’t think anything has taken the profession 
more by surprise than the retirement of Lord 
Justice Fry, at the end of his fifteen years’ service 
on the bench. He was one of the ablest of the 
judges, and enjoyed admirable health ; while his 
intellectual strength was as marked asever. ‘They 
say his object was to leave the bench while his 
reputation was at its zenith, and so preclude its 
passing into mediocrity. Sir Edward Fry is a 
Quaker. His father was one of the founders of 
the great chocolate business with which the name 
| of Fry is so familiarly identified. His busy brain 
| long ago found legal authorship and practice in- 
| adequate subject-matter for its energies. Thus he 
| has written on topics religious and scientific. He 
| is the greatest living authority on mosses and 
| lichens ; I think he published a book thereon the 
other day. Sir Edward Frye’s place in the Court 
of Appeal was filled by the promotion from the 
Queen’s Bench Division of Mr. Justice A.° L. 
Smith. He was one of the ablest of the common 
law judges, and it may be remembered he served 
as a member of the Parnell Commission. 

The Long Vacation commences in a few days, 
and the majority of chambers will be deserted for 
| the country. 
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Horace W. FULLER, 154 Beacoh Street, Boston, Mass. 





The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of 
interest to the profession; also anything in the 
way of legal antiquities or curiosities, facetia, 
anecdotes, etc. 


THE GREEN BAG. 


UR “ Disgusted Layman”’ has waked up again, 
and gives vent to his feelings in the follow- 
ing epistle : — 
Editor “ The Green Bag”: 


Sir, — Your ** Disgusted Layman” has recently 
grown a fresh grievance against the common law, 


and the lawyers who worship it with such singular | 


blindness. Did it never occur to you that the very 
lawyer who has such a reverence for the common 
law constantly takes care to provide that the effect 
of it shall not apply? Just think a bit and see if you 
cannot recall a case where a lawyer would be scouted 
as not knowing his business did he not make the 
plainest provision against the application of this law 
in drawing papers. 

Well, after thinking it over, do you give it up? 
Why, even ‘A Member of the Bar,” much less a 
lawyer, would be set down as an ignoramus if, in 
drawing papers of a private partnership, he did not 
provide that the majority in interest should rule, not 
the majority in number! Take any dozen business 
men you may run across, and see what they will say 
as to apractice or rule in business that every business 
man provides against? Here a legislature provided 
in the plainest terms that the common law should 
not be set up against a certain statute, and didn’t 
the Supreme Court of that State drive a whole 
caravan over that act? Isn’t it time that voter and 
legislator be allowed to have a “say” as to the laws 
governing them? The average layman believes the 
/aw is a good thing; but if you lawyers don’t change 
your ways, how long will he have any respect for 
you ? 

Yours truly, 


A DISGUSTED LAYMAN. 
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LEGAL ANTIQUITIES. 


TueE following are methods of capital punish- 
ment used in the German Empire of the Middle 
Ages : — 

Hanging between dogs or wolves. An aggrava- 
tion of the death penalty was the hanging of male- 
factors between two dogs or wolves. Jews were 
thus punished as late as the year 1511, as appears 
from the Lazenspiegel, Augsburg, 1511, bl. 216. 
A poet of the thirteenth century recommends this 
as an appropriate punishment for scolding wives. 

Execution with the plough. Terminal marks, 
such as milestones, stones placed in such a manner 
as to serve to distinguish property, walls and trees, 
used for the same purpose, were in ancient times 
deemed sacred. We meet this in the Roman law; 
and curiously enough, Bracton has copied the 
passage from the civil law The law treatises and 
enactments of medizval Germany imposed the 
most cruel punishments for the desecration of 
such objects. The offender was buried up to his 
neck in the ground, and then his head was ploughed 
off- 

Exenterare. This was the punishment of dis- 
embowelling. The reader may modify materially 
his notions of German culture on reading this 
passage: “ He shall be cut open, then he shall be 
tied to a post,and dragged around it with his 
entrails until none remain in his body.” Emmerich. 
Frankenb, Recht. (Schminke), 2755. 

Cutting off flesh. A debtor who could not 
satisfy his creditor could be punished by the 
creditor, who had the right of cutting @ piece of 
flesh out of the delinquent’s body. The XII Tables 
have this celebrated law, that several creditors 
could divide — actually dismember — the debtor’s 
body between them; and the Norwegian Gule- 
dingslaw contains the same provision in the Zey- 
Jingsbalken, cap. 15. 

Burying alive. A customary capital punishment 
for women. See the song of Hans Sachs, II. 3, 
192 a. Among the Ditmarsen it was the punish- 
ment of a seduced girl. Neocorus, 2,547. Men 
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who committed rape were also thus punished. 
Immuring was also used; thus in Zurich (a. D. 
1489) two men were immured. 

Cowards were, in older times, buried in dung or 
in a morass, See Tacitus, Germania, cap. 12. 
“ Iznavos et imbelles et corpore infames cano ac 
palude, infecta insuper crate, mergunt.” The 
Romans had the same punishment, as witness 
Livy, I. 51. 


FACETIZ. 


HE WOULD NOT VIOLATE HIS OATH. 


Quire a number of years ago, before Mount 
Washington had become so much of a summer- 
resort, a party were taken up over the carriage- 
road by an old driver, who, being unable to write 
his name, always found some excuse for not giv- 
ing his signature. 

Arriving at the old Tip-top House, they all 
went in to register their names, as was the usual 
custom; and the pen being passed to the driver, 
with the request that he add his name as a member 
of the party, he excused himself by saying that 
several years before, while he and others were at 
work upon the mountain, a fearful storm arose, 
which threatened destruction to every living thing 
upon the mountain top; that in his great terror 
and fear of losing his life he promised God upon 
his bended knees that if He would spare him and 
return him in safety to his family, He would never 
catch him or hear of his being up there again ; 
and that if he registered God would at once see 
and recognize his signature, and would thus know 
that he had broken his promise. He did not 
register. ; 

Nor long since, in one of the justice courts in 
Americus, Ga., a case was being tried ; and during 
the progress of the trial a legal question was sub- 
mitted to the court, upon which it was insisted by 
a prominent young attorney that the court pass at 
once. The court deeming it unnecessary to decide 
the question just then, the young attorney told the 
judge that if he did n’t decide it he would get out 
a writ of mandamus and compel him to. The 
judge looked around the court-room and then at the 
young attorney, and remarked solemnly: *“ Well, 
I have been deacon in the church, and a preacher, 





and I have been justice of the peace a long time, 
and this is the first time I’ve been accused of the 
crime of mandamus.” 


IN a certain village in a Western State, which re- 
joiced in the possession of only one lawyer, an ac- 
tion was commenced before Justice S., and “ W.,” 
the local attorney, retained by the plaintiff. The 
defendant employed counsel from the county-seat, 
but the return day came and no lawyer appeared. 
Defendant, in distress, was relating his woes to a 
group of idlers, on the lookout for fun and mis- 
chief, when a stranger appeared, wearing a suit of 
black, with silk hat and gold-headed cane. This 
was one A., a “tree peddler” from a neighbor- 
ing town, a fellow of much versatility and acumen, 
and withal considerable of a wag. Some one of the 
group, seeing sport ahead, told the defendant that 
A. was Judge X., a great lawyer from St. Paul, and 
that if the judge could be prevailed upon to take 
his case, victory was sure. ‘To carry out the joke, 
the defendant was introduced to the pseudo judge, 
and explaining the situation, besought his aid. A. 
condescendingly replied that although he had long 
since ceased to practise in these inferior courts, he 
appreciated the hard situation of his would-be client, 
and would consent to undertake his defence. When 
ushered into the presence of the court, he was in- 


‘troduced to his honor as Judge X. of St. Paul. 


S., highly elated at the honor of having such emi- 
nent counsel appear in his court, at once called the 
case. A. arose, made a motion to dismiss, and 
argued with great pomposity and at considerable 
length, quoting pretended decisions of the Supreme 
Courts of the United States, and the State of Min- 
nesota, referring to Blackstone and every other law- 
writer of whom he had ever heard, and not omitting 
the most open and shameless flattery of the magis- 
trate. When he concluded and sat down, W., the 
local counsel, arose to reply, whereat the justice 
smote the table a thundering blow, and cried, in 
a voice pregnant with righteous indignation: “Sit 
down, sir! That is Judge X., of St. Paul. Don’t 
you suppose he knows the law? What do you mean 
by attempting to contradict him? This case will be 
dismissed.” 





PRISON WARDER (to new convict). We assign 
men here to occupations with which they are 
familiar. So, if you have any special line, say so, 
and we will start you at once. 
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Convicr (who can scarcely believe his ears). 
Thanks; I can’t begin too soon. I’m an 
aeronaut. 

“So you see the Dakota statute is directly in 
point, and exactly sustains me,” said the lawyer in 
a Dakota case, laying down the book. 

“Yes, yes, that would have settled it had not 
the Supreme Court of Wisconsin held the other 
way,” answered the court. “I’m sorry, but I shall 
have to rule against you.” 





BRIEFS. 


Cases of lard should be tried in iron kettles. 

A breach of promise comes under the Statute 
of Frauds. 

Second marriages are the best examples of 
rejoinder. 

Never refer to bills in equity as anything but 
Williams ; it adds dignity to the profession. 

Actions for divorce should be adjudicated in 
the court of Hymen. 

The will which is probably surest to stand a 
legal test is that of the mother-in-law. 

Only practical mechanics should be allowed to 
file bills. 

The policeman who does duty in the evening is 
the most frequent example of knight service. 

Prevailing sentiment among the fair sex indi- 
cates that lawyers make the best suitors. 

Crows are said to have the best caws for most 
actions. 

Statistics demonstrate that consumption is the 
most common complaint against the state — of 
health. 


Ir became the solemn duty of Justice to 
pass sentence on’an aged man named George Bliss, 
for stealing a hog : — 

“Tt isa shame that a man of your age should 
be giving his mind up to stealing. Do you know 
any reason why sentence should not be pronounced 
on you according to the law?” 

“Now, Judge,” was the reply of the aged sinner 
Bliss, “this is getting to be a trifle monotonous. 
I would like to know how a fellow can manage to 
please you judges. When I was only seventeen 
years old, I got three years, and the judge said I 
ought to be ashamed of myself for stealing at my 








age. When I was forty, I got five years, and that 
judge said it was a shame that a man in his very 
best years should steal. And now, when I am 
seventy years of age, here you come and tell me 
the same old story. Now, I would like to know 
what year of a man’s life is the right one, accord- 
ing to your notion.” 





A QuaInT specimen of a judge who had been an 
Irish hedge-schoolmaster in his time, once summed 
up a case as follows : — 

“The learned counsel for the plaintiff has made 
a very fine argument, — a splendid argument. In- 
dade, I am thinking his argument unanswerable. 
And the distinguished counsel for the defendant 
has made an illigant argument, — an argument that 
seems to be very sound. I think it is unanswer- 
able. Indade, gentlemen, I think both your argu- 
ments are unanswerable. So I dismiss the case.” 


Legal Object Lessons. — III. 
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A MECHANIC’S LIEN. 


Coit. CHARLES SPENCER some years ago had to 
defend one Marshall, charged with larceny, against ~ 
whom there was very strong evidence. Before 
the trial, Spencer went to his client, and told him 
that. his only chance was the plea of insanity, and 
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advised him to play the lunatic, and to answer all | 


questions put to him with the word “Spoons.” 

* The day of the trial came ; and Marshall took 
his place in the dock, pale, haggard, and wild- 
looking. 

“ Guilty or not guilty?” asked the clerk. 

“ Spoons!” drawled the prisoner, with a blank 
stare. 

“Come, plead guilty or not guilty,” the clerk 
responded. 

** Spoons!” was the reply. 

“ Prisoner, will you answer the question put 
to you?” 

“Spoons !” he bawled. 

At this point the counsel for the prisoner inter- 
fered, and told the court that the prisoner was in- 
sane, and not responsible for his actions, etc. 

“Do you understand what is said?” asked the 
judge of the prisoner. 

“ Spoons ! ” was the reply. 

The judge discharged him, as he was evidently 
insane. 

Spencer congratulated him upon his escape, and 
suggested it would be a good idea to pay him. 
His client stared, and moved away with the sim- 


>? 


ple remark, ‘Spoons! 





NOTES. 


Tue American Bar Association held its annual 
meeting at Saratoga Springs, N. Y., on August 24, 
25, and 26. ‘The annual address was delivered by 
John Randolph ‘Tucker, of Virginia, his theme 
being “Constitutional Law.” The subject was 
admirably treated by the distinguished orator, 
and made a deep impression upon his audience. 
Papers were also read on “ Limitation of Legis- 
lative Power in respect to Personal Rights and 
Private Property,” by John W. Cary of Chicago, 
and “The Problem of Uniform Legislation in the 
United States,” by W. L. Snyder of New York. 
The address of the President, John F. Dillon of 
New York, was unusually interesting and _ instruc- 
tive. The Association is in a very prosperous 
condition, and should be a tower of strength in 
advancing legal reform, and elevating the standard 
of the profession. 

The following officers were elected for the en- 
suing year: President, J. Randolph Tucker, of | 
Virginia; Secretary, Edward Otis Hinkley, of | 


Maryland ; Treasurer, Francis Rawle, of Pennsyl- 
vania. 

The next meeting of the Association will be 
held in Milwaukee, Wis. 


THE commissioners appointed by the several 
States to confer as to the securing of uniformity in 
State laws, met at Saratoga Springs on August 24. 
A small proportion of the States only were repre- 
sented, and no decisive work can probably be 
accomplished before another year. 


AT the annual meeting of the Missouri State 
Bar Association, at Excelsior Springs, Missouri, 
August 30, 31, and September 1, the an- 
nual address was delivered by Hon. F. M. Estes, 
St. Louis, Missouri; and a very interesting paper 
“The Lawyer of the Roman Republic,” was read 
by Mr. F. W. Lehmann, and several other in- 
teresting topics were discussed during the 
session. 

The officers for the ensuing year are Judge 
G. B. Macfarlane, of the State Supreme Court, 
President ; William C. Marshal, ‘Treasurer, St. 
Louis ; Judge William A. Wood, Kingston, Secre- 
tary; and an executive committee consisting of 
R. T. Railey, Chairman, Gen. B. G. Boone, Judge 
C. G. Burton, W. C. Marshal. and W. A. Wood. 


WHEN Grattan was a young student, he was fond 
of practising oratory in a certain wood, in a part of 
which was a gallows from which depended the 
rusty chains in which a criminal had been hung 
many years before. 

When he was once apostrophizing this melan- 
choly object, a stranger came up unperceived be- 
hind him and said to him, — 

“ How the devil did you get down?” 

The young orator coolly replied: “ Ah, sir, you 
have an interest in that question!” — Zhe Bench 
and Bar of Ireland. 


THE laws of Denmark contain, among various 
other wise provisions, one which it would prob- 
bly be as difficult to find in the criminal code of 
other nations as in our common law or any statute 
amending the same. It provides a punishment 


| for that especially revolting form of cruelty which 


consists in allowing a fellow-creature to perish 
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without extending to him a helping hand. A 
mere act of omission in certain cases is indictable. 
“ Whoever has refused,” says the Danish law, “ to 
help another person in mortal danger, when he 
could have done so without peril to his own life, 
and that person has perished in consequence, is 
liable to either imprisonment or fine.” 


AT a large banquet of Irish judges and lawyers 
two of them sat down before a dish containing 
only one small fish. One of them drew the fish 
towards himself, remarking, “This is a fast day 
with me.” 

The other speared the fish with his fork, and 
transferred it to his own plate, saying to his pious 
neighbor: “ Jasus! do you think no one has a 
sowl to be saved but yourself?” — /did. 


Tue plaintiff, wife of an attorney at Cartersville, 
Ga., by her husband as her agent and attorney-at-law, 
filed a bill to enjoin the water-works company from 
cutting off the water from their premises, alleging 
that their bath-tub, which was put in at great ex- 
pense, would be useless, and their ducks, of which 
it seems they were raising quite a number, would be 
a great trouble to water, etc., and their shrubbery 
in the yard would dry up and die. 

The following is an extract of the answer filed 
by the defendant’s (the water-works company) 
attorney : — 

“Without the revenue from the city defendant 
could not operate its works except at almost a 
total loss. 

“Defendant did not build its water-works for 
the mere purpose of supplying plaintiff's duck- 
pond. 

“ Defendant: is anxious to encourage that clean- 
liness which ensues from bathing, but it did not 
build its water-works for the purpose of supplying 
plaintiff's one bath-tub. 

“ Plaintiffs shrubbery flourished and was green 
before defendant began to supply plaintiff with 
water, and it will continue so, regardless of the 
water supplied by this defendant, for ‘the rain 
falleth upon the just and the unjust.’ Defendant 
certainly did not erect its water-works at a great 
expense for the purpose of watering plaintiff's 
shrubbery, which would hardly make a meal for 
a hungry cow. 

“Defendant avers its willingness and desire to 





serve plaintiff and other citizens of Cartersville, Ga., 
on reasonable terms, but it is not willing to be 
forced into unreasonable and unconscientable con- 
tracts, however much it may desire that plaintiff's 
dirty puddle ducks may bathe, and plaintift’s agent 
and attorney may himself wash and be clean, in the 
pure salubrious water which defendant furnishes at 
$30.00 per year.” 





Kiecent Deaths. 


ASSOCIATE JUSTICE JOSEPH J. Davis, of the Su- 
preme Court of North Carolina, died at Louisburg, 
N.C., on August 7. Judge Davis was in the 
sixty-fifth year of his age. His grandfather, 
William Davis, was a Revolutionary patriot, who 
lived in Franklin County, where his father, Jona- 
than Davis, was born and resided, dying there, 
after a long and useful life, in 1842, and where 
Judge Davis himself was born on April 13, 1828. 
He was educated at the Louisburg Male Acad- 
emy at Wake Forest and at the University of 
North Carolina, where in 1850 he received the 
degree of Bachelor of Laws. Coming to the barin 
that year, he first located at Oxford, but three 
years later returned to Louisburg, where his prac- 
tice was good until interrupted by the war. When 
peace was declared, he returned to Louisburg and 
entered again upon the practice of the law. In 
1874 he was nominated for Congress in the 
Fourth District and was elected, and again in 
1876 and 1878. Declining to seek a fourth 
election, he returned to the practice of the law in 
1879. In 1887 he was appointed by Governor 
Scales to the Supreme Court bench, to fill the 
vacancy caused by the death of Judge Ash, to 
which position he was elected by the people the 
following year. 

Jupce Levin T. H. Irvine, of the Maryland 
Court of Appeals, died August 24. Judge Irving 
was born on April 8, 1828, in Salisbury, then in 
Somerset County, and at the age of nineteen 
graduated from Princeton College. He studied law 
with his uncle, William W. Handy, who was then a 
practitioner in this town, and in May, 1849, was 
admitted to the bar. After practising here for a 
short while, he moved to Cincinnati, Ohio, where he 
followed his profession successfully. After remain- 
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ing in Cincinnati for a year, he returned to Maryland 
and formed a law partnership with Isaac D. Jones, 
under the name of Jones & Irving, which partner- 
ship was dissolved in 1867, when Irving was 
elected Associate Judge, and Jones was elected 
Attorney-General. He held: the position of Asso- 
ciate Judge until the death of Judge Stewart 
in 1879, when on April g in that year he was 
appointed Chief-Judge by Gov. John Lee Carroll. 
In the following November he was elected Chief- 
Judge for a term of fifteen years, the Republicans 
declining to nominate an opposing candidate. 
His term as Chief-Judge would expire in 1894. 


Hon. EDWARD BERMUDEZ, late Chief-Justice of 
the Louisiana State Supreme Court, died in New 
Orleans, August 22. He was born in New Orleans 
on Jan. 19, 1832. He was related to Don 
Francisco de Zea Bermudez, at one time Spanish 
Minister of State and Plenipotentiary of Spain to 
France. His father, Joachin Bermudez, was for 
many years Judge of Probate in New Orleans. He 
studied law in Kentucky and at the Law School of 
the University of Louisiana, and was admitted to 
the bar in 1853. He was a member of the 
Secession Convention in 1860, enlisted for local 
service in the Confederate army, was an officer in 
the Orleans Regiment, and Judge Advocate of the 
brigade. After the evacuation of the Crescent 
City, he went to Mobile, where he served as Adju- 
tant, Provost-Marshal, and Post Commandant in 
the Department of the Gulf. He returned to New 
Orleans after the war, and served as Assistant City 
Attorney until removed by General Sheridan. Sub- 
sequently he acted as attorney for several banks and 
corporations and for several large mercantile firms, 
especially those corresponding with firms in France. 
In 1880, when the Supreme Court was reorganized 
under Wiltz’s administration, he was appointed 
Chief-Justice. His term expired in April last. 

(An excellent portrait of Judge Bermudez was 
published in the Green Bag, March, 1891.) 


——_@ — 


REVIEWS 


THE September ScrIBNER contains an unusual 
number of elaborately illustrated articles, viz.: 
“The Last of the Buffalo,” by George Bird Grin- 





nell; “The Tilden Trust Library: What shall 
it be?” by John Bigelow; “The Névsky Pro- 
spékt,” by Isabel F. Hapgood ; “ French Art,” by 
W. C. Brownell; “The Indian who is not Poor,” 
by C. F. Lummis ; “ The Education of the Blind,” 
by Mrs. Frederic R. Jones. There is the usual 
amount of interesting fiction in the number. 


HarpPer’s MaGaZzinE for September excels in the 
variety and value of its illustrated articles, and in 
the high quality of its fiction. A timely article on 
“‘ Fox-hunting in the Genessee Valley,” by Edward 
S. Martin, with several striking pictures by R. F. 
Zogbaum, is one of its most attractive features. 
Laurence Hutton begins a short series of inter- 
esting papers descriptive of his unique and exten- 
sive “ Collection of Death-Masks,” which is fully 
illustrated from photographs. Theodore Child 
concludes his very valuable series of articles on 
“Literary Paris” with notices and portraits of 
many of the famous living French writers. The 
series of essays by James Russell Lowell on the 
Old English Dramatists is continued in an article 
on George Chapman. Julian Ralph continues his 
graphic and comprehensive studies of the great 
Northwest in a paper on “ Washington: the Ever- 
green State.” ‘The fiction of the number is well 
represented in a novelette by A. Conan Doyle, 
entitled “Lot No. 249,” illustrated by W. T. 
Smedley ; an amusing short story, “Those Sou- 
venir Spoons,” by Margaret Sidney; the fifth 
chapter of Mary E. Wilkins’s remarkably interest- 
ing New England novel, “ Jane Field,” illustrated ; 
and the seventh instalment of William Dean How- 
ell’s serial, “‘ The World of Chance.” 


AN article that will interest a wide circle of read- 
ers at this time is “On the Shores of Buzzard’s 
Bay,” by Edwin Fiske Kimball, in the September 
New EncLtanp Macazine. It is a bright, well- 
illustrated article, and gives sketches and portraits 
of Mr. and Mrs. Grover Cleveland, and their sum- 
mer cottage, “Gray Gables ;” Joseph Jefferson, 
his house and studio ; Richard Watson Gilder, the 
editor of the “Century ;” and the studios of sev- 
eral famous artists, including R. Swain Gifford and 
Walton Ricketson. The other notable contents of 
this number are “ An Improved Highway System,” 
by E. P. Powell; “The North Pole,” by Charles 
M. Skinner; “ What is Nationalism?” by Rabbi 
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Solomon Schindler ; “ Rhode Island,” by E. Benja- 
min Andrews; ‘*‘ Mrs. Rex’s Brahmin,” by Kate 
Gannett Wells ; “ Bird Traits,” by Frank Bolles ; 
“An Old New Hampshire Muster,” by Horatio J. 
Perry ; “ A Plea for the German Element in Amer- 
ica,” by W. L. Sheldon; “The Tendencies of 
Othello Perkins,” by Helen Campbell ; * Profit 
Sharing in the United States,” by Nicholas Paine 
Gilman. 

Tue Arena for September presents a rich and 
varied table of contents, as will be seen from the 
following : “The Future of Islam,” by Ibn Ishak ; 
“Old Stock Days,” by James A. Herne, with full- 
page portrait of Mr. Herne ; “ Psychical Research,” 
by Rev. M. J. Savage ; “The Communism of Cap- 
ital,” by Hon. John Davis, M. C. ; the third paper 
in the Bacon-Shakespeare Controversy, by Edwin 
Reed ; “ Successful Treatment of Typhoid Fever,” 
by Dr. C. E. Page; “Under the Dome of the 
Capitol,” by Hamlin Garland; “ Walt Whitman,” 
by Prof. Willis Boughton, Ph. D. ; “ Bricks without 
Straw,” a story of the modern West, by John 
Hudspeth; “A Symposium on Woman’s Dress 
Reform,” prepared under the auspices of the 
National Committee of Women of the United 
States. 

THE September CosMOPOLITAN is an unusually 
interesting number. “The Advance of Education 
in the South,” by Charles W. Dabney, Jr., is per- 
haps the most important of its contents, and will 
open the eyes of many a reader as to the educational 
status of that portion of our country. The article 
is beautifully illustrated. ‘“ Up the Onachita on a 
Cotton-Boat,” by Stoughton Cooley, and “ Alligator 
Hunting with the Seminoles,” by Kirk Munroe, give 
us further pictures of Southern life. Murat Hal- 
stead contributes an amusing paper on “ The Chi- 
cago Convention.” There is the usual supply of 
fiction, including the first part of a new story by 
H. H. Boyesen, entitled ‘“‘ Social Struggles.” 


Tue contents of the Century for September are 
notable for their variety and excellent quality. 
They include “ The Grand Falls of Labrador,” by 
Henry G. Bryant; “The Nature and Elements of 
Poetry,” VII., by Edmund Clarence Stedman ; 
“ Pioneer Packhorses in Alaska,” by E. J. Glane ; 
“ Christopher Columbus,” V., by Emilio Castelar ; 
“ The Chosen Valley,” V., by Mary Hallock Foote ; 





“ Architecture at the World’s Columbian Exposi- 
tion,” IV., by Henry Van Brunt; “The Pictorial 
Poster,” by Brander Matthews ; and “ The Chate- 
laine of La Trinité,’, IV., by Henry B. Fuller. 


THE September issue of Lippincort’s is a Pacific 
number. Every article in it deals with topics of our 
Western coast, — chiefly, of course, Californian, — 
or has been prepared by a native or resident of 
that favored region. The complete novel, “ The 
Doomswoman,” is by Mrs. Gertrude Atherton. It 
is a vigorous tale of “the grass era” of Spanish 
occupation, and depicts with vivid brilliancy the 
manners, amusements, passions, and intrigues of 
those hidalgos and donnas who ruled the land be- 
fore its cession. The novel is fully illustrated. 





THE contents of the September ATLANTIC are as 
follows : ‘‘ The Story of a Child,” IV., by Margaret 
Deland ; “ Cliff-Dwellers in the Cajion,” by Olive 
Thorne Miller ; “ An American at Home in Europe,” 
III., by William Henry Bishop ; “ Catherine,” by 
Mary J. Jacques ; “A New England Boyhood,” III., 
by Edward Everett Hale ; ‘‘ Romance of Memory,” 
by S. R. Elliott ; “The Lost Colors,” by Elizabeth 
Stuart Phelps ; *‘ Don Orsino,” XIX-XXI., by F. 
Marion Crawford ; “The Primer and Literature,” 
by Horace E. Scudder ; “ An Afternoon Tea,” by 
Harriet Lewis Bradley; “The Prometheus Un- 
bound of Shelley,” III., by Vida D. Scudder; 
“To Oliver Wendell Holmes,” by John Greenleaf 
Whittier. 


BOOK NOTICES. 


Wuarton’s Law Lexicon; forming an Epitome 
of the Law of England, and containing full 
Explanations of the techical terms and phrases 
thereof, both ancient and modern. Including 
the various Legal Terms used in Commercial 
business, together with a translation of Latin 
Law Maxims, and selected titles from the Civil, 
Scotch, and Indian Law. Ninth Edition by 
J. M. Lety. Stevens and Sons, Limited ; 
London, England, 1892. Cloth, 38s. 


Wharton’s Law Lexicon has been too long and 
favorably known by the legal profession to need 
any introduction or additional words of praise. The 
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fact that it has passed through nine editions is con- 
clusive evidence of the high estimation with which it 
is regarded both in America and in England. Many 
additions and alterations have been made in the 
present edition, and in its present form it will be 
found to be a very valuable and complete Lexicon of 
the Law. 


AMERICAN SraTE Reports, Vol. XXV., containing 
the cases of general value and authority sub- 
sequent to those contained in the American 
Decisions and American Reports, decided in 
the Courts of Last Resort of the several States. 
Selected, reported, and annotated by A. C. 


FREEMAN. Bancroft-Whitney Company, San 
Francisco, Cal., 1892. $4.00 net. 
The selection of cases in this volume leaves 


nothing to be desired ; and Mr. Freeman’s notes are 
as exhaustive and valuable as ever. How he 
manages to accomplish so much and such good work 
is a veritable wonder. The publishers are fortunate 
in having secured such an able Editor for these 
Reports. 


SELECT CASES ON EVIDENCE at the Common Law, 
with notes by JAMES BrapLey TuHayer, LL.D. 
Charles W. Sever: Cambridge, Mass., 1892. 
Cloth, $7.50. 


There is no better authority on the Law of Evidence 
than Professor Thayer, and anything from his pen 
upon the subject must carry much weight, and be of 
exceptional value. While designed primarily for 
the use of students, this work is of equal import- 
ance to the practising lawyer. A large and admi- 
rably selected collection of Leading Cases, excellently 
classified and arranged, accompanied by abundant 
and exhaustive notes, makes up a volume of over 
12,00 pages, and gives to the profession a most mas- 
terly exposition of the Law of Evidence. Too much 


praise cannot be given to Professor Thayer for the | 


evident pains and care taken in the classification of the 
cases selected; while his notes display a research 


and knowledge only to be expected from one of his | 


eminent ability. The various subjects are treated 
in the following order: — 

CHAPTER I. Note on the General Character of 
our Law of Evidence: The Jury: Judicial Notice: 
Burden of Proof: Presumptions: Admissions: Law 
and Fact: Court and Jury: Demurrers upon 
Evidence. 

CHAPTER II. Matters likely to mislead a jury, 
or to complicate a case unnecessarily, etc. Charac- 
ter of the parties to the Litigation: Confessions : 
Hearsay: Qualifications and Exceptions to the Rule 
against Hearsay: Opinion. 













CHAPTER III. Real Evidence. Things presented 
to the Senses of the Judge or Jury. 

CHAPTER IV. Writings. Proof of the Contents : 
Proof of Authorship: Alleged Alterations: The so- 
called “ Parole Evidence” Rule. 

CHAPTER V. Witnésses. Competency: Privilege: 
Refreshing and supplementing Recollection: The 
Examination. 

From a careful examination of this work, we are 
deeply impressed with its great value, and earnestly 
recommend it to the profession as well as to all law 
students. 


AMERICAN AND ENGLISH ENCYCLOPEDIA OF Law: 
vols. Edward ‘Thompson Co.: North- 
port, Long Island, N. Y. 


1-18. 


No legal work has ever been undertaken which 
aspired to cover so broad a field as this Encyclo- 
pedia of Law. It is, in fact, a complete compendium 
of law; and as its publishers justly claim, ‘if all 
other law books should be destroyed, the world 
would have lost but little of its legal information.” 
Unlike most subscription publications which put 
their best foot forward at the start to entice sub- 
scribers and then gradually fall off in quality and 
quantity, this work has steadily maintained the high 
standard which we were led to expect from the 
earliest volumes. There has evidently been no 
expense spared to secure the best possible talent for 
the preparation of its articles; and the best evidence of 
their value is the fact that they are not only constantly 
consulted by the profession, but are frequently cited 
and quoted by the courts. Many of them are com- 
plete text-books on the subject of which they treat, 
and the point must be a novel one on which the 
working lawyer cannot find in this Encyclopedia 
a case directly applicable. The greater portion of 
the legal profession are comparatively poor men, 
unable to procure the text-books necessary for a 
working library. To them a publication of this na- 
ture is an inestimable boon, enabling them for a small 
outlay to obtain all the benefits which would other- 
wise cost them many times the amount asked for this 
publication. To all lawyers it is equally valuable in 
that within the compass of a very few volumes all the 
law is accessible. In the 18 volumes already pub- 
lished, there are 830 complete legal treatises, con- 
taining 603,551 citations. Besides these treatises 
there are 14,502 unusual titles and adjudged words and 
phrases, upon which there are given 127,302 citations. 
As will be seen, the Encyclopedia is a law library in 
itself. It should be on the shelves of every lawyer; 
and once there we can confidently assert that it will 
be in constant use, and the more it is used the better 
it will be appreciated. 











